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JOINT APPENDIX 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HYMAN ZOSLOW, 
EDITH ZOSLOW, 
625 E Street, N. W. 
Washington, D. C. 


Plaintiffs 
V. 


Civil Action No. 604-'58 


1311 Allison Street, N. W., 
Washington, D. C. 


J. A. BUCHANAN & ASSOCIATES, 
A Corporation, 


) 

) 

) 

) 

) 

) 

) 

JEROME S. MURRAY ‘ 
) 

) 

) 

) 

Rockville, Maryland 
) 


Defendants 


RELEVANT DOCKET ENTRIES 


Complaint, appearance, Exhibits (3) | 
Summons, copies (2) and copies (2) of Complaint issued #1; #2 
Motion of Plitf. for Preliminary Injunction; P&A: Affidavit; 


Temporary restraining order; motion for preliminary 
injunction set for March 14, 1958, $200. 00 bond. 
Issued at 3:45 p.m. Letts, J. (N) 


Deposit $200. 00 cash in lieu of bond by pitff and injunction 
bond. 


Motion of defts. to vacate Temporary Restraining Order, 
notice, P&A, Affidavit 


Order denying motion of defts. to dissolve temporary 
restraining order. Tamm, J. (N) 


Points & Authorities of deft. #1 in opposition to motion for 
preliminary injunction. 





1958 

March 14 
March 14 
March 14 
March 14 
March 14 
March 17 


March 18 


March 19 
April 1 
April 9 
April 11 
April 15 
April 24 


April 24 
April 24 
April 29 


April 29 
May 3 


May 13 
May 16 
May 26 
May 26 
June 2 


July 8 
July 9 


Nov. 26 
Nov. 26 


Affidavits (5) in support of deft’s opposition. 
Answer of deft. #1 to complaint 


‘Motion of deft. #1 for Summary Judgment, P&A; 


Affidavit of Jerome S. Murray, Exhibits (9) 
Exhibits of defts. #1, 2, 3, 4, 5, 6, & 7. 


Order advancing cause for trial & continuing restraining 
order until further notice of the Court. Keech, J. (N) 


Appearance Calvin H. Cobb, Jr. & J. Hodge Smith for 
deft. #2 


Answer of deft. #2 to complaint 

Calendared as-of 3-19-58 (N) 

Certificate of Readiness (AC/N) 

Opposition of pltff. to motion for summary judgment 
Affidavit of deft. #1 


Motion of pltff. for leave to file amendment to complaint 
c/m 4-24 P&A; Exhibit 


Pretrial statement of pltff. 
Pretrial statement of deft. Jerome Murray 


Order granting pltffs. motion to file amendment to 
complaint c/m 4-28-58 Letts, J. (N) 


Amendment to complaint 


Answer of deft. #1 to amended complaint & counter-claim 
vs. pltff. c/m 4-2-58 


Reply of pltff. to counter-claim 
Answer of deft. to amended complaint 
Interrogatories of Pltffs to Deft. #1 
Letts, J. 


Withdrawal of motion of deft. #1 for summary judgment 
per atty. (m/n) filed 


Pretrial proceedings 


Answer of deft. to interrogatories 


Appearance of Pledger, Edgerton & Richardson as 
additional attys. for deft. #2 


Order modifying injunction. Micro 11-28-58 Hart, J. (N) 


Order dismissing complaint against deft. #2 without 
prejudice. Micro 11-28-58 Hart, J. (N) 





1958 ; : 
Nov. Hearing commenced; respited until Dec. 1, 1958 - Hart, J. 


Dec. Hearing resumed; respited until tomorrow morning - 
Hart, J. | 


Dec. Hearing resumed; respited until tomorrow morning - 
Hart, J. | 


Dec. Hearing resumed; respited until 12-4-58 - Hart, J. 


Dec. Hearing resumed; respited until tomorrow morning - 
Hart, J. 


Dec. Hearing resumed; respited until Monday morning - Hart, J. 


Dec. Order extending time to and including Dec. 15, 1958 for 
parging property. Hart, J. (N) ! 

Dec. Hearing concluded: case taken under advisement. - Hart, J. (N) 

Dec. 8 Amendment to answer of deft. #1 | 

Dec. 9 Amendment of pltff. to complaint for damages 


Dec. 15 Order extending time to and including 12-31-58 for 
completion of parging of property. Hart, J. (N) 


1959 | 


January 5 Finding for defts.; judgment for pltffs. in the sum of 
$1,775.00 with interest & costs; and dissolving & 
vacating temporary injunction (Order to be presented) 
Hart, J. | 


Findings of Fact & Conclusions of Law; contained in 
Certified Record of Official Court Reporter before 
Judge George L. Hart, Jr., Jan. 5, ee pp. 1-2 - 
Hart, J. 


January 9 Finding for deft. and judgment for pltffs. vel deft. for 
$1,775.00 with interest & costs; temporary restrain- 
ing order heretofore issued dissolved and ececc 
Hart, J. (N) 


January 20 Motion of deft. to amend judgment; Notice - PEA, 
affidavit. 


January 22 Opposition of pltffs. to motion to amend ae P&A; 


January 23 Order amending judgment (N) Hart, J. (transcript 
of soe Onya to be filed as additional Bae of Fact) 
(N) Hart, 


February 5 Notice of Appeal of pltffs. | 


March 3 Official transcript of proceedings VI, Jan. 13, 1959, 
(filed as supplement to Se of fact and ‘conclusions 
of Law per Hart, J.) | 





1959 


March 16 Order extending time for pltff. to file record on appeal 
to and including 5-4-59 (signed 3-13-59) Hart, J. (N) 


April 28 Transcript of proceedings Vol. I, pp. 1-200, 


April 28 Transcript of proceedings Vol. I, pp. 201-392, Vol. I, 
pp. 393-568, Vol. IV, pp. 570-769; Vol. V, pp. 770- 


956; Vol. VI, pp. 957-1052; Vol. VII, pp. 1053-1184; 
Vol. VII, pp. 1185-1196; - Filed 


April 30 Official transcript of proceedings, Dec. 1, 2, 3, 4, 5& 8, 
1958, Jan. 5, 1959, Vols. 2 through 8 pp. 201- 1196 
(Clerk's copy) 


April 30 Defendant's Exhibits 2 thru 6, 9, 15, 19 thru 21, 23 thru 
28, 29a thru d, 30, 33, & 34. 


April 30 Plaintiff's Exhibits 1 thru 3, 4c, d, e, i, j, k, 1, 5a thru 
f, 6a thru o, 7 thru 12, 13, 14, thru 18. 


[ Filed March 7, 1958] 
COMPLAINT FOR INJUNCTION AND DAMAGES FOR TRESPASS. 


The complaint of the plaintiffs for injunction, temporary restrain- 
ing order, and for damages for trespass to their realty, shows unto the 
Court as follows: 

1. The jurisdiction of the Court is based upon a claim which ex- 
ceeds $3,000.00 and is also based upon its general equity powers to 
grant both temporary and permanent injunctions involving trespass to 
realty. 

2. The plaintiffs and the defendant Jerome S. Murray are adult 


citizens of the United States and residents of the District of Columbia. 
) 


The corporate defendant is believed to be a corporation, having its 
principal place of business in the State of Maryland, and is doing busi- 
ness in the District of Columbia. 

3. Plaintiffs are owners, in fee simple, of the premises located 
in the District of Columbia consisting of two substantial brick buildings 
known as premises 625 and 627 E Street, N. W., used for commercial 
purposes, and being further known as lot numbered eight hundred fifty- 





5 ! 
two (852) and eight hundred eight (808) in Square numbered four hundred 
fifty-six (456)respectively. Lot 852 having a frontage on E Street of 
14.98 feet by a full depth of 99.71 feet, the rear approximate 10 feet by 
the width of said lot being used as a trash depository, the plaintiffs having 
constructed at said location a large metal bin to hold said trash until it 
can be removed from time to time. Immediately contiguous and adjacent 
to the West the above lot is located the aforesaid lot 808, which has a 
frontage on E Street of 22.48 feet by a depth of 75 feet. ERE having 
owned said premises for many years. ! 

4. Plaintiffs state that immediately adjacent and contiguous to the 


aforesaid lot 808 belonging to the plaintiffs was located premises 629 E 
Street, N. W., which was formerly known as Lot numbered eight hundred 


nine (809) in said square which has a frontage on E Street of 22.46 feet by 
a depth of 75 feet, and on which lot formerly was located a substantial 
brick building, acquired by the defendant Murray, which building the said 
defendant Murray heretofore razed. 

9. Plaintiffs state that the defendant Murray has obtained building 
permits to construct a new building on said lot 809 and the plaintiffs are 
informed and believe that he has engaged the corporate defendant as his 
agent, contractor and supervisor in connection therewith, and for all acts 
of the said corporate defendant the said defendant Murray has fully and 
complete dominion and control and said corporate defendant is subject to 
his supervision. : 

6. Plaintiffs state that in total disregard of their rights as owners 
and in violation of law, although both defendants well know the boundary 
lines of the lots of the plaintiffs’ lot and that of the defendants, both de- 
fendants have wantonly, wilfully, recklessly and with complete abandon 
trespassed upon both of the lots belonging to the plaintiffs, wich trespass 
consists of the following acts: | 

A. As to lot 808, premises 627 E Street N. W., a 


defendants have removed a section of the rear | 
yard for an approximate width of 10 feet by 30 | 
feet for a height of 20 feet, thereby destroying the 
rear concrete covering of said plaintiffs’ yard; 


destroying the steps leading from said yard and 





6 


destroying the means of entrance to the rear serv- 
ice entrance of the plaintiffs’ premises at 627 E 
Street, N. W., which has resulted in a complete 
elimination of said entrance and barring the plain- 
tiffs' heating and use for delivery access to the 
building. In addition thereto the defendants’ have 
destroyed the plaintiffs’ drainage of said yard. 
Aforesaid trespasses have been accomplished by 
defendants illegally coming on to the plaintiffs’ 
property, and by use of excavators and shovels in 
connection with excavations. 


As to lot 852 the defendants have entered said rear 
part thereof, and have dismantled the entire metal 
and brick trash bin and the masonery supporting 
the same, and left said rear yard in a disheaveled 
and destroyed condition. 

Plaintiffs state that the aforesaid trespasses have commenced on or 
about February 11, 1958 and to the date of the filing of this action con- 
stantly and continuing exist, and the defendants totally ignore the fact 
that said lots 852 and 808 belong to the plaintiffs and are treating the 

as if they are the owners, well knowing the plaintiffs to be 
the owners. 

7. Plaintiffs are without an adequate remedy at law, and if the de- 
fendants are permitted to continue their illegal, wanton and irresponsible 
acts, they will destroy plaintiffs’ valuable property rights, unless they 
are enjoined. 

WHEREFORE, premises considered plaintiffs pray (1) for process 
(2) for temporary restraining order preventing and restraining the de- 
fendants from further trespasses, (3) for a preliminary and permanent 
injunction against the illegal, wanton, reckless and irresponsible acts 


(4) for a judgment in sum of $30,000.00 for compensatory damages for 
said trespass and (5) for judgment in additional sum of $50,000.00 puni- 
tive damages for the said illegal acts of the defendant (6) for reasonable 


counsel fees and (7) for general relief. 


/s/ Herman Miller 
Attorney for Plaintiffs 


[ Verification of Hyman Zoslow and Jurat, dated March 7, 1958] 





[ Filed March 7, 1958] 
MOTION FOR A PRELIMINARY INJ UNCTION 

Come now the plaintiffs, by their attorney, and move the Court to 
grant a preliminary injunction against the defendants, and each of them 
from entering in, upon and about the property of the plaintiffs located at 
625 and 627 E Street, N. W., located in the District of Columbia, and 
being further known as lots numbered eight hundred fifty-two (852) and 
eight hundred eight (808) respectively in Square numbered four hundred 
fifty-six (456) and from in any way damaging, breaking into or in any 
way using said plaintiffs’ property in any manner, and as reasons there- 
for state as follows: | 

1. That the actions of the defendants, as alleged in the complaint 
are causing, and have caused the plaintiffs irreparable damage. 

2. That the defendants’ actions are illegal, wrongfully and totally 
without right. : 

3. That unless the defendants are restrained the plaintiffs’ prop- 
erty will be further damaged. 


4. For such other and further reasons as will be presented to the 
Court on the hearing of this motion. 





/s/ Herman Miller | | 
Attorney for Plaintiffs 


Jerome S. Murray, | 
1311 Allison St., N. E., | 
J. A. Buchanan Associates, 

a corporation 

Rockville Maryland. 


Please note that you are required within five 5) days 
after service of above motion upon you to file your points 
and authorities in opposition, if you oppose the granting of 
the above motion, and serve copy upon counsel for piste 


/s/ Herman Miller 





[ Filed March 7, 1958] 
[ Attached to Motion for a Preliminary Injunction] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

Hyman Zoslow first being duly sworn on oath deposes and says that 
he is one of the plaintiffs herein and he makes this affidavit on his own 
personal knowledge. | 

That he, and his wife, Edith Zoslow, are the owners in fee simple, 
of premises 625 and 627 E Street, N. W., located in the District of 
Columbia and known respectively as Lots numbered eight hundred fifty- 
two (852) and eight hundred eight (808) in Square numbered four hundred 
fifty-six (456), and they have owned said premises since about the year 
of -- 1933. He states that the photographs attached hereto were taken 
on March 6th., 1958 and they represent a true and accurate condition 
which exists at his premises which has been caused by the defendants. 

To his personal knowledge there existed a brick structure on the 
defendant Jerome S. Murray's property which is located at 629 E Street, 
N.W., lot eight hundred nine (809) in Square 456 since, to his knowledge 
from, about year 1915, which building was razed. He states to her 
personal knowledge there were no doors or exits from the property of 
defendant Murray leading on to the plaintiffs’ property, and the defendant 
Murray nor any of his predecessors in title have in any way entered upon 
or walked over any part of the plaintiffs’ property for more than 20 years, 
nor did they have any access to or use of plaintiffs' property. There 
was located a large brick and metal bin in rear of plaintiffs’ property 
at 625 E Street which is part of his building and is used to store trash 
until it could conveniently be removed, which the defendants have totally 
destroyed. Plaintiffs state, and this affiant deposes and says that the 
defendants, their agents, employees and contractors are constantly and 
continually entering on, using and crossing both of the properties of the 
plaintiffs, interferring with the use of the plaintiffs’ property, damaging 


part and destroying other parts. 


/s/ Hyman Zozlow 
[Jurat, dated March 7, 1958] 





[ Filed March 7, 1958] 
TEMPORARY RESTRAINING ORDER | 

Upon consideration of the plaintiffs' verified complaint, and the 
motion for preliminary injunction filed herein together with the affidavit 
and exhibits attached thereto, it appearing to the Court that the defendants 
have, and are continuing to trespass upon the real estate belonging to the 
plaintiffs located in the District of Columbia known as premises 625 and 
627 E Street, N. W., and being further known as lot numbered eight 
hundred fifty-two (852) and eight hundred eight (808) in Square numbered 
four hundred fifty-six (456), and that the defendants have damaged and 
destroyed parts thereof, and are continuing to damage and destroy the 
same, and unless the defendants, and their agents, employees and other 
persons associated with them are restrained and enjoined from continuing 
such trespasses and damaging the plaintiffs’ property, immediate and ir- 
reparable injury, loss and damage will be greatly increased and result 
to the plaintiffs before notice can be served for a preliminary injunction 
can be heard, and thereupon, it is this 7th day of March 1958, by the 
Court: | 
ORDERED: That the defendants Jerome S. Murray and J. A. 
Buchanan & Associates a corporation be, and they are hereby restrained 
and enjoined from trespassing upon, going over, excavating of, or other- 
wise damaging and/or destroying the plaintiffs’ property, or any part or 
parts thereof, known as Lots numbered eight hundred fifty-two (852) and 
eight hundred eight (808) in Square numbered four hundred fifty-six (456) 
known as premises 625 and 627 E Street, N. W., Washington, D. C. 
together with any of their associates, agents or employees or other 
persons acting in association or consort with them, provided that this 
temporary restraining order shall expire within ten (10) days after the 
issuance hereof, or such other time as the Court may fix or extend, and 
provided further that the motion for preliminary injunction shall be set 
down for hearing before the Motions Branch of this Court on the 14th day 
of March 1958 at 10 o'clock A.M. or as soon thereafter as the same may 


be heard and provided further that a copy of this temporary restraining 





10 
order be served upon the defendants at least five (5) days prior to said 
hearing on the motion for preliminary injunction. 

Subject however to the plaintiffs giving security in the sum of 
$200.00 in cash to be deposited with the Clerk of this Court for the pay- 
ment of such costs and damages as may be incurred or suffered by any 
party who is found to have been wrongfully enjoined or restrained. 


By the Court, 


/s/ ¥. Dickinson Letts 
U. S. District Judge 


[ Filed March 8, 1958] 
MOTION TOVACATE TEMPORARY RESTRAINING ORDER 


Now comes Jerome S. Murray and J. A. Buchanan & Associates, 
by and through their attorney, Denis K. Lane and move the Court to 
vacate the temporary restraining order heretofore entered and for reasons 
therefor assert the following: 

i. That as shown by defendant Murray's affidavit the effect of the 
restraining order would be to prevent proper underpinning of a party wall 
which could result in danger to the adjacent property. 

2. That from the restraining order irreparable damage may be 
done to the plaintiffs Zoslow and to the defendant, Murray. 

3. That plaintiffs have a plain, adequate and complete remedy at 
law. 

4, For such other and further reasons as may be brought to the 
attention of the Court upon the hearing of this motion. 


/s/ Denis K. Lane 
Attorney for Defendants 


[ Notice of Service] 


NOTICE 


Please take notice that this motion will be brought to the attention 
of Judge Tamm on the 8th day of March, 1958 at 9:45 A.M. or as soon 
thereafter as counsel may be heard. 

/s/ Denis K. Lane 
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[ Filed March 8, 1958] 
AFFIDAVIT OF JEROME S. MURRAY 
District of Columbia, SS: 

Jerome S. Murray, being first duly sworn crate to law, de- 
poses and says that he is one of the defendants in the above entitled cause 
and that the corporate defendant is and independent contractor engaged 
by him for the purpose of erecting a builcing upon Lot 857, formerly 
known as Lot 809 and 35 in Square 456 said premises known as 629 E 
Street, N. W. That said construction is being carried on at the request 
of the General Services Administration and pursuant to a contract with 
said governmental agency for the ultimate use of the Department of De- 
fense. That said contract has been ratified as provided by law, to wit, 
by the Armed Services Committees of the United States Senate and House of 
Representatives. That the removal complained of in Paragraph 6 A of 
the complaint is the removal of a portion of a Party Wall which was done 
at the direction of a Building Inspector under Permit 32032 because it was 
necessary for the new construction which will benefit the plaintifts as 
said wall was in a dangerous condition. 


That the removal complained of in Paragraph 6 B was ot an obstruc- 


tion erected by the plaintiffs in that portion of their lot which is subject 
to a perpetual right of way as shown on a deed recorded in the land 
records of the District of Columbia Liber 2649, Folio 428, 430. 

That this construction by the terms of the contract with the General 
Services Administration must be completed in 90 days from February 6, 
1958 by the defendant. That at the present time the work which would 
be enjoined consists of back filling and underpinning of the building owned 
by plaintiffs, that is to say that portion which is a party wall and in which 
both plaintiffs and the defendant have an interest as provided by law. 

That a delay in this could cause damage to the plaintiffs and the defendant. 
That a delay in the construction will cause the defendant to breach his 
contract with the government and otherwise cause irreparable damage. 
That he is advised and believes that the construction has been properly 
done and under the supervision of the District of Columbia Government. 
[Jurat, dated March, 1958] /s/ Jerome S. Murray 
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[ Filed March 12, 1958] 


ORDER DENYING MOTION TO DISSOLVE TEMPORARY 
RESTRAINING ORDER 


Upon consideration of the motion filed herein by the defendants to 
dissolve temporary restraining order issued against said defendants, and 
argument thereon by counsel for the respective parties, and thereupon, 
it is this 12th day of March 1958;: by the Court: 

ORDERED: | That said motion to dissolve temporary restraining 
order be, and the same is hereby denied. 

By the Court, 


/s/ Edward A. Tamm 
U. S. District Judge 


[ Notice of Service] 


[Filed March 14, 1958] 


ANSWER TO COMPLAINT ON BEHALF OF DEFENDANT 
MURRAY 


First Defense 


The Complaint fails to state a claim against this defendant upon 


which relief can be granted. 
Second Defense 
The plaintiffs have a plain, adequate and complete remedy at law. 
Third Defense 
The plaintiffs are estopped from maintaining the within action. 
Fourth Defense 

The plaintiffs’ action, if any they have, is barred by their laches 
herein. 

Fifth Defense 

1. The jurisdiction of the Court is admitted, but this defendant 
denies any liability herein. 

2. The defendant admits the allegations of Paragraph 2 of the 
Complaint pertaining to him and has no knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of the remainder 
of said Paragraph 2. 
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3. This defendant avers that the factual allegations pertaining 
to the lot descriptions are substantially accurate, admits that the brick 
buildings described in said paragraph are and were used for commercial 
purposes, and has no knowledge or information sufficient to form a be- 
lief as to the truth of the allegations respecting the ownership by plain- 
tiffs of property described in said Paragraph 3. ! 


4. This defendant admits the allegations of Paragraph 4 of the 
Complaint. | 


9. This defendant admits that he has obtained building permits 
to construct a new building on Lot 809, and he has entered into a con- 
tract with the corporate defendant for the construction of a new building 
thereon, and defendant denies the remaining allegations of Paragraph 9) 
of the Complaint. | 


6. Defendant denies the allegations of Paragraph 6 of the Com- 
plaint that in total disregard of the rights of the plaintiffs and in viola- 
tion of law, that he wantonly, wilfully, recklessly and with complete 
abandon trespassed upon both of the lots belonging to the plaintiffs; 
he denies the allegations of Paragraph 6A in the manner and form alleged 
in Paragraph 6, and avers that in connection with the construction of the 
buildings on his lot, this defendant, of necessity, had to construct a 
party wall between his said property and that of the plaintiffs; that in 
constructing the party wall it became necessary to excavate to a depth 
required by the Building Department of the District of Columbia in order 


to pour footings to support said party wall; that the Building Department 


of the District of Columbia required that the plaintiffs’ land, abutting the 
line where said party wall was to be placed, be excavated back several 
inches in accordance with good building practice and in order to prevent 
damage to the plaintiffs’ property; that since the filing of the plaintiffs’ 
action, said party wall has been fully constructed, all as more partic- 
ularly shown on the photograph filed in this cause and that there was 


| 
never any injury to the plaintiffs’ property; that the wall presently 
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constructed improves and enahances the plaintiffs’ property and will 
benefit such property; that this defendant has indicated to plaintiffs that 
he is willing to pay for all costs of back-filling against said party wall 


on the plaintiffs’ side of said wall and restoring any concrete, steps or 
other property of the plaintiffs which may have been disturbed during 
the course of the construction of said party wall, but that the plaintiffs 
have refused to accept defendant's offer and have alleged that they will 
do such work themselves and hold this defendant legally responsible 
therefor. 


This defendant denies the allegations of Paragraph 6B that he left 
the rear yard of Lot 852 in a dishevelled and destroyed condition, and 
avers that the rear part of said Lot 852, where plaintiffs allege a metal 
and brick trash bin had been dismantled by defendant, has a duly 
recorded right of way and that plaintiffs have no title to same which 
enable them to construct any obstruction interfering with ingress and 
egress of the defendant through said right of way. 


This defendant further denies that he has been treating Lots 852 
and 808 as if he were the owner thereof, well knowing the plaintiffs to 
be theowners, and avers that by reason of the recorded rights of way 
existing across the rear of the lots allegedly owned by plaintiffs, he is 
entitled to the perpetual use of these rights of way forever and that he 
has access from his property aforesaid over these rights of way to the 
public alley paralleling the plaintiffs' property on the east thereof. 


7. This defendant denies the allegations of Paragraph 7 of the 


Complaint. 
/s/ Jerome S. Murray 


[ Verification and Jurat, dated March 13th, 1958] 


[ Certificate of Service] 
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[ Filed March 14, 1958] 


POINTS AND AUTHORITIES IN OPPOSITION 70 | 
MOTION FOR A PRELIMINARY INJUNCTION 


1. See Points and Authorities filed herein in support of Motion 
for Summary Judgment. 

2. Sworn Answer of defendant Jerome S. Murray filed herein, 
affidavits filed herein, and photographs filed herein, and deeds filed 
herein. 

3. The record herein shows that the plaintiffs have a pain, 
adequate and complete remedy at law. 


/s/H. MaxAmmerman 
Attorney for defendant Murray 


[ Certificate of Service] | 


[ Filed March 14, 1958] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

N. B. LEWIS being first duly sworn, according to lay, on oath 
deposes and says that he is an Inspector in the Department of Licenses 
and Inspections of the District of Columbia; that on several occasions, 
and specifically on May 16, 1955, he inspected properties known as 629 
and 631 E Street, Northwest, in the District of Columbia, by way of the 
fire escapes and in “order to ascend and descend the fire escapes, it was 
necessary for him to use a ladder that was situated on the party wall be- 
tween 627 and 629 E Street, Northwest, known as Lots 808 and 809, 
which ladder was affixed to the party wall between said two properties 
at the extreme north end thereof; that said ladder extended from the 
roof of the building on Lot 809 to the concrete areaway in the rear of 
said Lot 808 and the top of the ladder reached to the second floor roof 
of the building then known as 629 E Street, Northwest, and these were 
the second means of egress from both 631 and 629 E Street, Northwest, 


and once affiant reached the areaway at the bottom of the ladder, he 
| 
| 
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would reach the public alley at the east of Lot 807 through other passage 


ways leading between the alley and such areaways. 


/s/ N. B. Lewis 
[ Jurat dated March 13, 1958] 


[ Filed March 14, 1958] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

ERNEST CRAWFORD being first duly sworn, on oath deposes and 
says that he was a janitor at 631 E Street, Northwest, in the District of 
Columbia, for over thirty-three years from 1923 to 1956 and that during 
that period of time his duties, among other things, was to show the vari- 
ous Fire Marshalls and Inspectors of the District of Columbia, and 
other interested parties, the second means of egress from a building 
known as the "Bank of Commerce and Savings". This second means of 
egress went over the roof of a shoe repair store at 629 E Street, North- 
west, and down a ladder to a concrete areaway and out of passages to 
the public alley; and that said ladder was in constant use during that 
period. 


/s/ Ernest Crawford 
[ Jurat dated March 12, 1958] 


[ Filed March 14, 1958] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

LYMAN FAIRBANKS being first duly sworn, according to law, on 
oath deposes and says that he is an Inspector in the Department of Licens- 
es and Inspections of the District of Columbia; that on several occasions, 
and specifically on May 16, 1955, he inspected properties known as 629 
and 631 E Street, Northwest, in the District of Columbia, by way of the 
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fire escapes and in order to ascend and descend the fire escapes, it was 
necessary for him to use a ladder that was situated on the party wall 
between 627 and 629 E Street, Northwest, known as Lots 808 and 809, 
which wall was affixed to the party wall between said two properties at 
the extreme north end thereof; that said ladder extended from the roof 
of the building on Lot 809 to the concrete areaway in the rear of said 
Lot 808 and the top of the ladder reached to the second floor roof of 
the building then known as 629 E Street, Northwest; these were the 
second means of egress from both 621 and 629 E Street, Northwest, 
and once affiant reached the areaway at the bottom of the ladder, he 
would reach the public alley at the east of Lot 807 through other pas- 
sage ways leading between the alley and such areaway. | 


/s/ Lyman Fairbanks 
[ Jurat dated March 14, 1958] 


[ Filed March 14, 1958] 
AFFIDAVIT 

DISTRICT OF COLUMBIA, SS: 

S. C. SETTLE being first duly sworn, according to ns on oath 
deposes and says that he is a Fire Inspector in the Fire Marshall's 
Office of the Fire Prevention Division of the District of Columbia; that 
on several occasions he inspected properties known as 629 and 631 E 
Street, Northwest, in the District of Columbia by way of the fire es- 
capes and in order to ascend and descend the fire escapes, it was neces- 
sary for him to use a ladder that was situated on the party wall between 
627 and 629 E Street, Northwest, known as Lots 808 and 809, which wall 
was affixed to the party wall between said two properties at the extreme 
north end thereof; that said ladder extended from the roof of the build- 
ing on Lot 809 to the concrete areaway in the rear of said Lot 808 and 
the top of the ladder reached to the second floor roof of the building 
then known as 629 E Street, Northwest; these were the second means 
of egress from both 621 and 629 E Street, Northwest, and once affiant 
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reached the areaway at the bottom of the ladder, he would reach the 
public alley at the east of Lot 807 through other passage ways leading 
between the alley and such areaways. 

That according to records made by affiant and filed with the Fire 
Prevention Division of the District of Columbia, he used said ladder 
when he made the following inspections at 631 E Street, Northwest, on 
the following dates: July 9, 1952, August 13, 1953, September 22, 1955, 
September 13, 1956 and August 21, 1957 and on the following dates when 
he inspected premises 629 E Street, Northwest; September 13, 1947, 
May 6, 1955, February 16, 1956 and December 20, 1956. 


/s/S. C. Settle 


[ Jurat dated March 14, 1958] 


[ Filed March 14, 1958] 
AFFIDAVIT 

DISTRICT OF COLUMBIA, SS: 

WILLIAM KRICUM being first duly sworn, according to law, on 
oath deposes and says that he was formerly a tenant of premises 629 
E Street, Northwest, in the District of Columbia, which premises were 
also known as Lot 809 in Square 456 in the District of Columbia; that he 
was a tenant of premises aforesaid for a period of eleven years and that 
his tenancy was terminated on or about July, 1955; that for many years 
prior to said termination date of his lease there was a ladder in the rear 
of the northwest corner of Lot 808 in said Square, also known as 627 E 
Street, Northwest, said ladder having been installed against the side of 
the party wall which was between premises of Lot 808 and Lot 809, and 
which said ladder extended from the roof of the building on Lot 809 to 
the concrete areaway in the rear of said Lot 808 which areaway was 
within the four-foot right of way which exists in the rear of said Lot 
808; that there was access for anyone using the ladder to go down into 
said four-foot right of way to enter the public alley abutting Lot 807 by 
walking across said four-foot right of way and over an additional right 
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of way existing in the rear of Lot 34 in said Square and from said latter 
right of way to an additional right of way in the rear of said Lot 807 
(625 E Street, Northwest), which said second additional right of way 
provided access to the public alley abutting Lot 807 on the east thereof. 

Affiant further states that said ladder was situated as hereinabove 
described for the eleven years during which time he had occupied 629 E 
Street, Northwest, and said ladder was in existence and in place as 
aforesaid on the date of the termination of his lease in July, 1955, as 
aforesaid; that during the entire period of his occupancy of the premises 


| 
aforesaid, affiant and his employees used this ladder on many occasions 


and as recently as immediately prior to the termination of his tenancy. 


/s/ William Kricum 
[ Jurat dated March 13, 1958] 


[ Filed March 14, 1958] 
AFFIDAVIT OF JEROME S. MURRAY 
DISTRICT OF COLUMBIA, SS: 
JEROME S. MURRAY being first duly sworn, according to law, 
on oath deposes and says that he is one of the defendants in the above 





entitled cause; that the attached certified copies of deeds were procured 
by him on the dates shown thereon; that the attached survey, dated March 
12, 1957, was prepared in the office of the Surveyor for the District of 
Columbia and indicates the area in Square 456 which is involved in this 
litigation; that the attached photostatic copy of survey, dated September 
18, 1951, is a true photostatic copy of an original survey prepared in 
the office of the Surveyor for the District of Columbia and indicates that 
part of Square 456 which is in litigation herein; that the attached agree- 
ment, dated April 6, 1955, between William Kricum and Hyman Zoslow 
was delivered to affiant on the morning of March 14, 1958 by William 
Kricum who stated to affiant that it is an original of an Sears of 
sale between said Kricum and Hyman Zoslow; 
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Further affiant saith not. 


/s/ Jerome S. Murray 
[ Jurat dated March 14, 1958] 


[ Filed March 17, 1958] 
ORDER ADVANCING CAUSE FOR TRIAL 

Upon consideration of the application of the parties hereto for an 
order advancing the above entitled cause for trial, and it appearing to 
the Court that the exigencies hereof require that in order to do justice 
to the claims of the parties hereto, that the cause should be advanced, 
and it further appearing that a temporary restraining order had hereto- 
fore been issued and is still in effect by agreement of the parties, it is 
by the Court 17th day of March, 1958. 

ORDERED, (1) that this cause be and the same is hereby advanced 
for immediate trial; and (2) that the temporary restraining order hereto- 
fore issued herein be and the same is hereby continued in effect until 
further order of the Court. 

/s/ R. B. Keech 
JUDGE 
WE CONSENT: 


Attorney for Plaintiffs 


Attorney for Defendant 


[ Filed April 24, 1958] 


Come now the plaintiffs, by their attorney, and move the Court 
for leave to file the amendment attached hereto and to which reference 


is hereby made, as an amendment to the complaint, and as reasons 


therefor state as follows: 
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1. That the proposed amendment concerns matters which have 
occurred since the filing of the original complaint. 

2. That the claim contained in said proposed amendment involves 
the same subject matter and grows out or and is connected with the 
actions of the defendant which initially caused the complaint to be filed. 

3. For such other and further reasons as will be presented to the 
Court on the hearing of this motion. | 


/s/ Herman Miller 
[ Certificate of Service] 


[ Filed April 29, 1958] 
AMENDMENT TO COMPLAINT FOR DAMAGES. 
COUNT NO. 2 | 

For a second count of the plaintiffs for damages against the 
defendants, the plaintiffs state as follows: | 

8. Plaintiffs state that in course of the construction commenced 
and persued by the defendants of the improvements on the property be- 
longing to the defendant Jerome S. Murray, it was their duty to carry 
on, and proceed therewith carefully in a workmanlike manner and not 
injure or damage the improvements and the property of the plaintiffs 
which is situated contigious and adjacent to that of said defendant. 

9. Plaintiffs say that notwithstanding such obligation and duty to 
them, the defendants have installed several horizontal channels in sever- 
al locations in plaintiffs' west wall of their property known as 627E 
Street, N. W. 

In addition thereto during the course of razing the existing build- 
ing and of construction of new building and as the work progressed by 
the defendants, by their acts, work and failure to proceed with due 
caution and care, by constant pounding, hammering, butting, riviting, 
and other acts, the defendants have loosened, broken, cracked and 
otherwise weakened the plaintiffs' property and walls of both of their 
properties adjacent to the east of the defendants’ Murray's property, 
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plaintiffs’ property being known as 625 and 627 E Street, N. W., allof 
which has weakened, broken, undermined and cracked the plaintiffs’ 
walls, caused the stairways in the interior of said buildings to become 
weakened and pulled away from the walls, weakened, damaged and injured 
the floors and ceilings, cracked, damaged and injured the interior plaster, 
and generally depreciated the plaintiffs’ said property all to the plaintiffs’ 
damage. 

WHEREFORE, in addition to the other damages claimed, plaintiffs 
demand judgment against the defendants in the sum of $100, 000. 00, 
besides costs. 


/s/ Herman Miller 


[ Filed April 24, 1958] 
PLAINTIFFS' PRE-TRIAL STATEMENT 

The plaintiffs' claim is for injunction and damages and trespass to 
their real property. 

Plaintiffs claim they own premises 625 and 627 E Street, N. W., 
in fee simple which consist of two substantial buildings which are further 
known as Lots eight hundred eight (808) and eight hundred fifty-two (852) 
in Square four hundred fifty-six (456). Lot 808 has a frontage on E Street 
of 22. 48 feet by a depth of that width of 75 feet. Lot 852 having a frontage 
on E Street of 14.98 by a depth of that width of 99. 71 feet, and the rear 
of this lot being a deposatory for trash where a brick and metal bin was 
located. 

Defendant Murray owns premises 809 in said square being premises 
629 E Street, N. W., this property being immediately contigious and 
adjacent to plaintiffs’ property on the east, this property being 22. 46 feet 
on E Street by a depth of the same width of 75 feet, on which there was 
located a substantial brick building, which was razed, and later purchased 
by defendant Murray. 

Murray has obtained building permits to construct a new building 


on premises 629 E Street being lot 809, and he has engaged the other 
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defendant as contractor and his agent in such construction. Plaintiffs 
state that defendants in total disregard of plaintiffs' rights and owner- 
ship, and in violation of law wantonly, illegally, recklessly and wrong- 
fully trespassed upon plaintiffs’ property, although the defendants well 
knew the boundary lines, and they committed the following acts: 

1. As to premises 627 E Street, Lot 808, defendants have re- 
moved a section of the rear yard of approximately 20 feet by 30 feet for 
a depth of approximately 20 feet, destroying the steps leading from the 
yard level to the basement rear door of the plaintiffs' property on the 
west which effectively destroyed and blocked the rear entrance to plain- 
tiffs property preventing ingress and egress, servicing for deliveries, 
delivery of fuel. In addition destroyed plaintiffs’ drainage system of 
the rear yard. Defendants have and are trespassing on this lot. 

2. As to Lot 852, premises 625 E Street, N. W., defendants have 
trespassed and destroyed the brick and metal trash bin and left debris. 

Plaintiffs claim trespasses committed by the defendant commenced 
about February 11th, 1958 and have been continuous and constant to the 
date of the filing of the complaint, and are threatened in the future, in 
that the defendant Murray claims a right of way over both properties. 
The plaintiffs deny that the defendants have a right of way over either 
of said properties, and although there was created, of record a three 
foot right of way over the rear of the property known as Lot 808 premis- 
es 627 E Street, N. W., such right of way has for more than 22 years 
been abandoned, released, not used, and barred by adverse claim by 
plaintiffs and their predecesors, and because of the continuing nature 
of the trespass, and the threatened continued use, by which defendant 
Murray claims a right of way over both the plaintiffs’ properties, plain- 
tiffs do not have an adequate remedy at law and they seek a permanent 
injunction against the defendants restraining such trespasses. Plain- 
tiffs also claim damages for the defendants' trespasses, and the injury 
to the plaintiffs" property in sum of $30, 000. 00 and for $50, 000. 00 
punative damages besides reasonable counsel fees and costs. 
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The plaintiffs have filed an amendment to the complaint alleging 
that since the filing of the complaint, the defendants have made channels 
in several locations horozontily in the plaintiffs' west wall of premises 
627 E Street, N. W., and have weakened it, and by careless construc- 
tion of the property of defendant Murray have cracked, loosened, broken 
and otherwise plaintiffs’ walls on both properties, and have caused the 
stairways to become loosened, damaged, cracked, and pulled away from 
the walls, caused damage, cracking, loosening of the interior walls and 
plaster, have damaged, loosened, weakened the floors and ceilings for 
which plaintiffs demand an additional $100, 000. 00 which has depreciated 
the value of the plaintiffs’ property. 

Stipulations: 


1. That defendant Murray is owner of 629 and 631 E 
Street, N. W. 


2. That defendants are constructing the building on 629 
E St. 


Plans\initialed by pre-trial judge. 


/s/ Herman Miller 


[ Filed April 24, 1958] 


PRETRIAL STATEMENT OF 
DEFENDANT JEROME S. MURRAY 


Defendant denies all of the substantial allegations of the plaintiffs’ 
Complaint with respect to the trespasses alleged to have been committed 
by him. 


He avers that in connection with the building of a party wall on his 


and the plaintiffs' property, it was necessary to excavate to a depth and 
width required by the Building Department of the District of Columbia in 
order to pour adequate footings; at the time of the filing hereof, the wall 
has been fully constructed and this defendant had offered to back-fill the 
excavated area, construct the concrete slab, rebuild the area steps and 
replace the yard drain, or pay to the plaintiffs the sum of $374. 10 which 
would be the cost thereof, but the plaintiffs have refused to accept same 
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indicating they preferred to have their action for damages. Defendant 


avers further that there is a duly recorded right of way to the rear of 
plaintiffs" property; that plaintiffs have no title to same; that the right 
of way was a grant by deed and was not an easement by prescription or 
otherwise; that the plaintiffs have no right to construct any obstruction 
interfering with defendant's ingress and egress through said right of 
way; that said right of way has been maintained and used continuously, 
openly and notoriously for many years prior to the plaintiffs’ acquisi- 
tion of their property. | 

Defendant further asserts that by reason of several recorded 
rights of way existing across the rear of the lots allegedly owned by 
plaintiffs, he is entitled to the perpetual use of these rights of way 
forever, and that he has access to his property, abutting the plaintiffs' 
property, over these rights of way to the public alley paralleling the 
plaintiffs' property on the east thereof. | 

STIPULATIONS: 

Photographs, initialled by the pretrial court. 

Surveys, initialled by the pretrial court. 


/s/H. Max Ammerman 
Attorney for defendant | \ 


\ 


[ Filed April 29, 1958] | 
ORDER FOR LEAVE TO FILE AMENDMENT TO PLAINTIFFS' 
COMPLAINT 

Upon consideration of the motion filed herein by the plaintiffs’ for 
leave to file an amendment to the Complaint, and thereupon, it is this 29th 
day of April 1958, by the Court: | 

ORDERED: That said motion of the plaintiffs for leave to file the 
amendment to the complaint as is attached to said motion be, and the 
same is hereby granted. 

By the Court, 


/s/ F. Dickinson Letts 
JUDGE 
[ Certificate of Service] 
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[ Filed May 3, 1958] 
ANSWER TO AMENDED COMPLAINT 
First Defense 
The Compiaint fails to state a claim against this defendant upon 
which relief can be granted. 


Second Defense 


The plaintiffs have a plain, adequate and complete remedy at law. 
Third Defense 

The plaintiffs are estopped from maintaining the within action. 
Fourth Defense 

The plaintiffs' action, if any they have, is barred by their laches 
herein. 

Fifth Defense 

1. The jurisdiction of the Court is admitted, but this defendant 
denies any liability herein. 

2. The defendant admits the allegations of Paragraph 2 of the 
Complaint pertaining to him and has no knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of the remainder 
of said Paragraph 2. 

3. This defendant avers that the factual allegations pertaining to 
the lot descriptions are substantially accurate, admits that the brick 
buildings described in said paragraph are and were used for commercial 
purposes, and has no knowledge or information sufficient to form a belief 
as to the truth of the allegations respecting the ownership by plaintiffs of 
property described in said Paragraph 3. 

4. This defendant admits the allegations of Paragraph 4 of the 
Complaint. 

5. This defendant admits that he has obtained building pemnits to 
construct a new building on Lot 809, and he has entered into a contract 
with the corporate defendant for the construction of a new building there - 
on, and defendant denies the remaining allegations of Paragraph 5 of the 
Complaint. 

6. Defendant denies the allegations of Paragraph 6 of the Complaint 
that in total disregard of the rights of the plaintiffs and in violation of law, 
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that he wantonly, wilfully, recklessly and with complete abandon tres- 
passed upon both of the lots belonging to the plaintiffs; he denies the 
allegations of Paragraph 6A in the manner and form alleged i in Para- 
graph 6, and avers that in connection with the construction of the build- 
ings on his lot, this defendant, of necessity, had to construct a party } 
wall between his said property and that of the plaintiffs; that in construct- 
ing the party wall it became necessary to excavate to a depth required 
by the Building Department of the District of Columbia in order to pour 
footings to support said party wall; that the Building Department of the 
District of Columbia required that the plaintiffs’ land, abutting the line 
where said party wall was to be placed, be excavated back several inch- 
es in accordance with good building practice and in order to prevent 
damage to the plaintiffs’ property; that since the filing of the plaintiffs’ 
action, said party wall has been fully constructed, allas more particular- 
ly shown on the photographs filed in this cause and that there was never 
any injury to the plaintiffs’ property; that the wall presently constructed 
improves and enhances the plaintiffs’ property and will benefit such 
property; that this defendant has indicated to plaintiffs that he is willing 
to pay for all costs of back-filling against said party wall on the plaintiffs’ 
side of said wall and restoring any concrete, steps or other property of 
the plaintiffs which may have been disturbed during the course of the 
construction of said party wall, but that the plaintiffs have refused to 
accept defendant's offer and have alleged that they will do such work 
themselves and hold this defendant legally responsible therefor. 

This defendant denies the allegations of Paragraph 6B that he left 
the rear yard of Lot 852 in a dishevelled and destroyed condition, and 
avers that the rear part of said Lot 852, where plaintiffs allege a metal 
and brick trash bin had been dismantled by defendant, has a duly record- 
ed right of way and that plaintiffs have no title to same which enables 
them to construct any obstruction interfering with meres and egress 
of the defendant thraugh said right of way. 

This defendant further denies that he has been treating Lots 852 
and 808 as if he were the owner thereof, well knowing the plaintiffs to 





28 
be the owners, and avers that by reason of the recorded rights of way 


existing across the rear of the lots allegedly owned by plaintiffs, he is 


entitled to the perpetual use of these rights of way forever and that he 
has access from his property aforesaid over these rights of way to the 
public alley paralleling the plaintiffs’ property on the east thereof. 

7. This defendant denies the allegations of Paragraph 7 of the 
Complaint. 

8. In answer to Paragraphs 8 and 9, this defendant says that he 
engaged the co-defendant, a skilled organization, as an independent con- 
tractor to perform said construction and that it has been performed by 
the co-defendant in a careful manner, according to applicable regula- 
tions covering such construction, under supervision of the officials of 
the District of Columbia Government. Defendant denies each and every 
other allegation in said Paragraphs. 

COUNTERCLAIM 

The Counterclaim of defendant, Jerome S. Murray, respectfully 
represents: 

1. That the plaintiffs have wrongfully and systematically inter- 
fered with and restrained defendant from having carried on in a proper 
manner the construction of a building which he is obligated to perform 
under contract with the United States Government. 

2. That as a result of the interference he has been unable to 
satisfactorily waterproof the party wall owned by the plaintiffs and 
your defendant. That by their interference and acts of restraint he 
has been deprived of the use of a right of way established for the bene- 
fit of his property. 7 

3. That the actions of the plaintiffs, their agents and attorneys, 
have delayed the erection of the building aforesaid and have added to 
the cost and expenses of the construction and have interfered with the 
contract with the co-defendant and the United States and has resulted in 
damage to the new building. 

WHEREFORE, defendant demands that the complaint be dismissed 





29 
and damages be assessed against the plaintiffs in the aanourtt of One 
Hundred Thousand Dollars ($100, 000. 00). | 

H. MAX AMMERMAN and 
DENIS K. LANE 


By Denis K. Lane 
Attorneys for Defendant Murray 





[ Certificate of Service] 
| 
[ Filed May 13, 1958] | 
PLAINTIFFS' REPLY TO COUNTERCLAIM OF DEFENDANT MURRAY 
For a reply by the plaintiffs to the counterclaim filed herein by 
defendant Jerome S. Murray, said plaintiffs state as follows: 
FIRST DEFENSE ! 
The counterclaim fails to state a cause of action upon which any 
relief can be granted. ! 
SECOND DEFENSE | 
The plaintiffs deny the material allegations of the counterclaim. 
THIRD DEFENSE 
The plaintiffs have, at all times, acted pursuant to law, and any 
restraint upon the defendant was as a result of the preliminary injunc- 
tion and temporary restraining order issued by this Court. | The plain- 
tiffs deny in any way going on the property of the defendant, or doing 
anything which in any way intefered with his construction. 
FOURTH DEFENSE 
The plaintiffs deny that the defendant sustained any damages 
whatsoever. | 
WHEREFORE they pray that the counterclaim be dismissed, 








/s/ Herman Miller 
Attorney for Plaintiffs | 


[ Certificate of Service] 
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[ Filed May 26, 1958] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

The issues are sufficiently covered by the pleadings and pretrial 
statements. 
STIPULATIONS: 

That D. Murray admits that he is the owner of the Bank of Com- 
merce building at 7th and E Streets, N. W., and of the adjoining property 
on E Street in the 600 block of said street. 

That D. Murray admits that he engaged the co-D. J. A. Buchanan 
and Assocs. to construct the building concerning which P. complaint 
relates. 

That properties of any surveys certified by the district surveyor 
shall be received in evidence without formal proof subject to relevancy 
and materiality. 

The parties stipulate and agree that any and all photographs may 
be offered in evidence without formal proof subject to objections and to 
relevancy and materiality. 

That the P. agrees that upon request of C. for the D. the D.s may 
inspect premises 625 and 627 E Street, N. W. upon two successive days 
designated by Counsel for D. and that not more than 4 persons shall en- 
gage in such inspection on any one of such days. 

P. agrees that inspection by District of Columbia inspectors will 
not be questioned or denied. 

That no demand for trial by jury of the issue of damages has been 
made. 


/s/ F. Dickinson Letts 
JUDGE 


/s/ Herman Miller, Attorney for Plaintiffs 
/s/ Denis K. Lane, Attorney for Defendant 


[ Filed May 26, 1958] 
INTERROGATORIES TO DEFENDANT MURRAY 
Plaintiffs propound the following interrogatories to the defendant 
Jerome S. Murray to be answered separately and fully, under oath, with- 
in fifteen days after the service of these interrogatories upon his counsel. 
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1. What deed do you claim has conveyed to you a right of way over 
premises 627 E Street, N. W. ? Please give liber and folio of the deed. 

2. What part of premises 627 E Street does your claim for right 
of way cover? 

3. What deed do you claim has conveyed to you a right of way over 
the premises 625 E Street, N. W. ? Please give liber and folio. 

4. What are the exact dimensions and location of the ‘vight of way 
over premises 625 E Street, N. W., that you claim? | 

o. Please give names and pene of all persons who you claim 
has maintained, and used said right of way, and the years during which 
you claim they used and maintained the same ? | 

6. Please give the exact parts of the right of way each of the above 
persons maintained and used the same. 


/s/ Herman Miller 
Attorney for Plaintiffs 
[ Certificate of Service] 


[Filed July 8, 1958] 


ANSWER TO INTERROGATORIES FILED BY 
PLAINTIFFS 


Jerome S. Murray answers the interrogatories heretofore filed 
herein as follows: | 
1. The deeds of record Liber 6147, Folio 203 and Liber 6744 
Folio 48. 





2. See above answer. ! 

3. The deeds listed in Answer to first interrogatory and that found 
of record in Liber ES, Folio 234 and Liber 2649, Folios 428, 430. 

4. See description in above deeds. 

0. William Kricum 1359 Underwood St., N. W. 1944-1958. The 
predecessors in title of the defendant, their tenants and employees whose 
names and addresses are unknown; Lyman Fairbanks, N. B. Lewis and 
the affiant Sutton whose affidavit isofrecord whose addresses are c/o of 
the D. C. Government and Ernest Crawford 1300 6th St. , N. W. 

6. See the affidavits filed herein. : 


[Jurat dated July 1, 1958] | /8/ Jerome S. Murray i 
[ Certificate of Service] | 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
Wednesday, November 26, 1958 
The above-entitled cause came on for trial on the merits at 
10 a.m. , before the HONORABLE GEORGE L. HART., JR. , Judge, 
APPEARANCES: 
HERMAN MILLER, ESQ., 
Appearing for Plaintiffs. 


H. MAX AMMERMAN, ESQ. , and 
DENIS K. LANE. , ESQ., 


Appearing for Defendant Murray. 
CALVIN H. COBB, JR., ESQ. , for Deft. Buchanan 
* * * * 
THE COURT: All right, I will admit the deeds. 
* * * * 
THE COURT: Make 1 the deed to 625; 2 the deed to 627 and 3 
the omnibus deed, apparently. 
* * * * 
85 MR. MILLER: * * * Now, if your Honor please, I would 
like to introduce into evidence the photographs which have been made 
part of the exhibits in connection with the application for temporary 


restraining order which are now presently in the record. 


* * * * 


DEPUTY CLERE: There are fourteen, Your Honor. 


* * * * 


(Plaintiffs Exhibits 4-A to 4-Q were 
received into evidence.) 


* * ak 
87 ALEXANDER OSTROWER 
was called as a witness by counsel for plaintiffs and having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 
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* * * * | 
Q. Mr. Ostrower, what is your business? A. I am working 
for Mr. Zoslow. | 
Q. In what capacity? A. Asa manager. | 
Q. In what business is Mr. Zoslow? A. In the ary cleaning 
and valet services. 
Q. Where is his principal place of business? A. The office is 
at 627 E Street, Northwest. 
Q. Mr. Ostrower, how long have you been associated with 
Mr. Zoslow in that business at that location? A. Since May of 1942. 
Q. And since May of 1942, have you been at the premises daily 


in the course of your employment? A. At the same premises. 





Q. Your employment requires you to be there at all times, 
constantly,-- A. Constantly, because I am in the office. 

Q. What were the hours that you generally spend there’ ? 
A. From 9 until six. 

Q. From 9 until6? A. Yes, six days. 

Q. Saturdays, also? A. That is correct. 


Q. Mr. Ostrower, can you tell us briefly, just give us a des- 
| 


cription of premises 625 and 627 E Street, Northwest, a physical des- 
cription of the building or buildings? A. 625 isa three-story brick 
building. | 
627 is 4-1/2 stories, almost a five-story brick building. The 
store occupies part of 627 and 625. The second floor, the office occu- 
pies part of 627. 625 is next to the office. Then there are storage 
rooms above the second floor. On the third floor and fourth floor and 
fifth floor or fourth and 4-1/2 or fifth floor. 
* * * * 
Q. How do you get to the upper floors of both buildings ? 
A. Through 627 E Street, Northwest. | 
Q. Where is the stairway located? A. The tes is located 


at the extreme west side of the two buildings of 627. 
as ae * * 
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Q. Are you able to get in the upper floors from 627 into 625? 
A. Yes, from 625--the two buildings are joined together by doors and 


arches. 

Q. The store itself, is that all one store or is it two stores? 
A. It is one store. 

Q. Has a partition been broken through? A. No, the partition 
had been broken through sometime ago. 

me * * * 

90 In other words, the two buildings, the entrance from the street 
to 627 is narrowed down to an entrance to the upper floors of 627. The 
rest of the two buildings is one store. 

* * * ak 

A. The buildings were in good condition. The first floor and 
second floor office is air Gonditioned and modernized. It is a modern 
store anda modern office. The stair cases were plastered several 
years before 1958. 

* * * \* the plaster is new and the entire building from the 
first floor up to the top was replastered. 

xe 3K x * 

Q. Will you tell us what the condition of the plastered walls 
throughout the upper floors of both buildings was in the early part of 
this year before construction started next door? A. Very good. Be- 
fore the construction started, there was a sign of weakening of the party 
wall, of the wall on the west. After the razing of the building. 

92 Now, about one year before the construction, Mr. Murray razed 
his building at 629 E Street and left a hole there, an excavation, unpro- 
tected, for about one year, where water was seeping down into the 
foundation of our building at 627 E Street. 

* * * * 

106 THE COURT: Well, let us count the others. 

If there is no objection, we will admit those as plaintiffs exhi- 
bit 5-A, B, C, and D. 

ak % 
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109 A. After the razing, as I said, the building was newly replas- 


tered, several years ago and was in good condition . | 
* * * * | 

110 Q. What was done, Mr. Ostrower? A. To the west wall there 
was some channels inserted. | 

Q. Now, will you describe what that consists of and what hap- 
pened and what was done? A. Now, in the west wall, there were cut 
out spaces where brick was before and steel channels or beams were 
inserted in these places. Some were shorter pieces of se and some 
were longer pieces of steel. | 

Q. Were they vertical or horizontal? A. Vertical. 

Q. Sir? A. Vertical. 

Q. In other words, up, that is horizontal? A. That is horizon- 
tal, going this way. : 

Q. In other words, it was upright? A. Yes. ae was in 
place of brick. : 

Q. Can you tell us for what length those channels or steel 
beams were in the wall? A. They were different lengths, ‘one was al- 
most, I would say-- | 

Q. Let me interrupt you and ask you how many ae were 
put in the wall? A. I don't remember exactly; four or five. 

111 Q. All right, and some being“horizontal, éati you tell us let us 
say, the first one how far it was up from the level of the sidewalk ? 
A. I would say about from the sidewalk, about six, seven feet. 

Q. All right. Now that particular channel, what was the length 
of it, if you can reall? A. IfI recall, it could have been about between 
12--between 12 and 15 feet. | 

Q. Fifteen feet. | 

All right, and there was another one up about that?) A. Yes, 
above that, about ten feet or fifteen feet above that. | 

Q. What was the length of that channel? A. About 12 to 15 


feet. 





Q. And above that? A. Then there was a large channel. It 
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actually was a steel beam, I would say the length of it, of the front 
part of the west wall which would have been about--between 40 feet and 
45 feet, probably. 

Q. And how far was that before or above the one that you des- 

cribed as the second channel? A. I would say the height between the 
112 channels would approximate the height of the stores, it could 
have been 8 feet. 

* *x * ak 

Q. All right. Now, sir, can you tell us whether there was a 
further channel above that? A. Yes, there were some channels al- 
most the height of the levels of the floors. 

Q. What was the length of the fourth one, do you know? A. I 
do not remember it particularly, I would say it was a shorter piece 
than the middle one. 

113 Q. Was there one above that? A. If there were five, there was 
one above that, but I don't remember exactly. 

Q. Could you tell us, Mr. Ostrower, how far into the wall the 
channel was dug, each of the channels, approximately? A. The chan- 
nels were inserted over eight inches, as I understood later. 

aK * * oe 

Q. Did you see the channels? A. I saw the beams before in- 
sertion and I saw the openings. 

Q. And, to your knowledge, could you tell us your best recol- 
lection of how far the channels were dug in? A. It was eight inches, 


probably. A brick is six inches--that is how I arrived at this; and there 


was more tar between the wedge of it, which is about two inches so that 
would be about eight inches. 

Q. Maybe I did not make myself clear. Are you telling us about 
the width? I am talking about the depth. A. I am talking about the 
depth of the channel. 

114 Q. All right, now, can you tell us whether or not there was 
anything that was done or which resulted as a result of those channels 
in the wall which is in the inside of your premises 627? A. Yes, after 
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the insertion of these channels, Inoticed in one room-- 
Q. Which room was that? A. That is my room-- 
Q. What floor? A. On the second floor. ! 
Q. Front or back? A. In the back of the building, which is 
in the west wall that there was appearing a crack--at firsta hairline 
crack, and then extending and widening. | 
Q. Was that crack in your wall before the channels were in- 





serted? A. There was no crack because the office was painted 
probably two months before I noticed the crack. | 
Q. Did you observe anything later in the wall? A. When the 
building was progressing in construction? | 
Q. Asa result of those channels. A. Asa result of those 


channels, I noticed later on the staircase that the steps were pulling 





away. | 
115 Q. What floor? A. The most pronounced pulling-away was on 
the steps leading from the third to the fourth floor. 

Q. Was there any evidence of any other--any other indication 
of the steps in any other floor that you can remember? A, Sometime 
later I noticed cracks already all over. I noticed on the entire west 
wall, the steps were pulling away between the second and third floor, 
the steps between the fourth and fifth floor of 627. 

Q. Can you tell us with respect to the first indication of the 
steps pulling away, how far it pulled away from the wall, the first 
time? A. At first it must have been about half an inch when I saw the 
first time. Then it widened to about one inch or more, and when 
watching this over a period of months, I noticed it is now in some places 
about two inches or more. | 

Q. Now, Mr. Ostrower, was any hole bored into the wallasa 
result of those channels, into the exterior of the wall? A. As a result 
of the channels, no. | 

Q. Did you observe the entire wall after the channels were put 


in on the exterior, had any effect on the wall to your observation? 


116 A. Yes, it was leaning over on to 629 E Street property, it 
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was beginning at the height, mostly in the middle, between the third 
and fourth floors, it was beginning to keel over towards 7th Street, or 
toward the west. 

Q. Is that for the whole length of the wall? A. For the whole 
height of the wall, that is right. 

But it was more a leaning over, more on the third than on the 
second, it was more on the 4th but toward the height it was holding 
back, probably the roof or whatever, it was holding it back. It was 
like a bulge. 


* * x * 


Q. Now, Mr. Ostrower, have you told us now, to your best 


recollection, before any excavating started as a result of those channels 


going in whether there was any difference in the wall anywhere inside 
or outside, other than what you have already told us--do not repeat 
what you have already said. A. Yes, I noticed cracking up of the 

117 ceiling, some pulling, stress and strain being in the hallway 
leading all the way from the second floor up to the fifth. 

In other words, there appeared another crack in the ceiling, in 
the corners of the hallway and cracks from strain and stress plus plas- 
ter was coming down. Then in the front office the wall cracked again 
but in a worse way than it happened in the rear room, and seepage of 
water was coming in, because the entire paint was beginning to peel 
in the front office on the west wall. 

Q. Now, that is the condition of the exterior and interior be- 
fore the excavation took place? A. That is after the excavation? 

Q. Sir? A. That is after the excavation. 

Q. I want only up to the excavation of the footings. A. This 
was done at the same approximate time; in other words, when the 
construction started and the channels were--before they were inserted. 

Q. Now, Mr. Ostrower-- 

118 THE COURT: Do I understand that the excavation had started 
and the channels in the wall were started at about the same time? 

THE WITNESS: The channels were put in before--they 
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excavated two times on one occasion, then they put in the channels, 


and then they brought in big equipment to again excavate. : 
Now, these channels were put in before the first, after the 
first excavation but before the second. | 
THE COURT: Can you fix the approximate time of it ? 
THE WITNESS: Approximately, the approximate time, I 
would say, the building probably started construction at the beginning 
of the year, about March, 1958, if Iam not mistaken. ! 
THE COURT: Then was it after Christmas, do you think? 
THE WITNESS: I could not be sure, and I do not want to say 





because I do not know for sure. : 
Now, I know only there was an excavation, a small equipment 
excavated this hole, then they put the channels in, then they had the 
heavier equipment brought in and they again excavated for the final 
construction but I could not fix the time. , 
119 BY MR. MILLER: | 
Q. Can you tell us how much time elapsed between this second 





heavy excavation and the time they put the channels in? A. Several 
months. : 

* * * 

Q. Have you any recollection or can you tell us how much time 
elapsed between the time they put in the channels and the time they 
previously started the first excavating? A. Again several months. 

* * * * 

THE WITNESS: When I came there, there was a trash bin 
which was in our yard at 625 E Street, it was destroyed, the brick was 
thrown all over the place and the steel cover and sides were on the 
side. I checked whether someone knows what was going on and why 
this had been destroyed, and I was told that it was done by someone 
who claims that he had done it under authority of Mr. Murray. 

x a * ae 

122 BY MR. MILLER: | 

Q. * * * Prior to the time that anything was done in the 
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rear of 625, or 627, will you tell us what the condition of the rear and 
the--describe the rear of 625 E Street--what was located there and 
what was it used for? 

* 3K * * 

123 THE WITNESS: Now, the yard was concrete, it was well kept. 

BY MR. MILLER: 

Q. Which one was this? A. Both of them; 625 and 627. 
There were drains all over the place to take care of the overflow of 
water so that the water would not seep into the basement. 

There was a staircase leading to the building, 627. There were 
some steel steps from 627 leading to 625 property. The steps in the 
rear of 627 were of stone, flagstone. Underneath are drains. The 


steps were used as a means of egress from the rear for the removal 


of trash and deliveries, oil deliveries, and a second means of access 
to the building. There was a gate between 625 and still is but broken 
up. 

Between 625 and 627 E Street. 

124 A heavy lock--it was mostly kept locked and quite often left 
open if the manager forgot to put the lock on. There was an areaway 
from this gate, when opened or locked, leading into the back or the 
rear of 625 E Street, which had a surface of concrete, and there was 
an entrance and there was an entrance to 625 E Street. 

The trash bin was placed in the pathway of this area because 
it was a large, quite a large trash bin, specially constructed in order 
to keep-- 

Q. When you say large, will you give us your best estimate of 
the dimensions of it. A. I would say it must have been, it must 
have been a fifteen foot long by at least ten feet wide. 

Q. What was the height of it? A. The height must have been 
at least five and one half or six feet. 

Q. What was the bin used for? A. The bin was used for all 
the refuse which was thrown out, refuse or leftovers from the store. 
That is the reason we had to construct the large bin, and it was 
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constructed sometime ago and it was also used for trash from the of- 


fice, it was used by 625 E Street to dispose of all the trash there; it 
was used for two buildings. | 

* * * * 

125 Q. How long was that bin there, do you know? A.| As far as 

I remember, when I came to work to Mr. Zoslow's in 1942 the bin 
was already there. ! 

Q. Nochange since? A. No, sir. | 

Q. And when it was broken up what happened to it | how was it 
broken; can you tell us? A. Now, they took, the bricks were taken 
apart and, as I said, thrown all over the rear of 625 E Street, the 
metal cover and the sides were then taken off and put aside and then 
leaning against the north wall of 625 E. | 


* * * * | 
| 


126 Q. Now, this areaway which you--when you went back to that 





back location, was there a passageway that came into the rear of 
627 E Street? A. Yes. | 
There was a passage way, as I said. } 
Q. Was that on the same level as the yard at 627 E Street? 
A. No, the level is different between 627 and 625 E Street. That is 
the reason why we have the steps. : 
Q. What kind of construction are the steps? A. Wooden steps. 
Q. And how many of them are there? A. I would say there are 





about eight, seven or eight steps. | 
Q. Tell us from the point that they start the steps how far they 

extend into the yard in 627 E Street? A. The steps protrude into 
127 the yard from the north going south and they are between 7 and 





8 feet from the extreme--from the lot line going south. 
Q. Now, what was the area of the concrete in the rear yard-- 
concreted rear yard of 627 E Street? A. Assume that the building--I 
remember that there was about 75 feet, the area of the depth of the 
lot, if the building was about 75 feet, the balance would be about 25 
feet. 
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Q. 25 feet? A. About 25 feet, I guess. 

Q. 25 feet in width? A. In length, from north to south. 

The entire width of the lot, the entire width of the lot-- 

Q. Now, when the last excavating of construction--when the 
last excavating before construction of the building started, can you 
tell us what you observed that was done to the rear of 627? A. Now, 
when the construction started they were beginning to move into this 
yard of 627 E Street. They were coming through 625 E Street property 
all the workmen, and the materials and equipment, small equipment, 
was coming in through there; in other words, they were using this 

128 . entire area of 625 yard and 627 E Street as it if were their 
property. The excavating machinery and men started digging into the 
excavation, into the area of the yard. 

I called immediately on Mr. Fairbanks who was on the job, the 
District Inspector-- 

MR. AMMERMAN: Called who? 

THE WITNESS: Fairbanks, who was the District Engineer-- 
district inspector--telling him about it, that they are trespassing on 
both sides, that they are using our yard for their purposes and that 
they are destroying our yard. 

BY MR. MILLER: 

Q. How much of the yard was torn up and destroyed? A. At 
the beginning there was probably slight--there were steps still in, 
except that they were beginning at the extreme north to cut into the 
yard for about three, four feet. When I spoke the first time with Mr. 
Fairbanks--between the time I spoke to him and complained about it 
and the time he saw me and said he spoke to Mr. Murray about it and 
the foreman on the job--they were in the meantime tearing down the 
steps leading to the basement and they were-coming over to a width 
of about seven or eight or nine feet--it varies in width--it is more to 
the rear, less to the front. 

129 Q. Can you tell us what area from the rear line of 627 the 


concrete was torn up, back into the yard? A. It is about the difference 
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of the--it is about 25 feet. | 
Q. The entire area? A. The entire area, including the steps. 
MR. AMMERMAN: If your Honor please, I think: we are be- 
laboring the point; we have photographs showing that. : 
MR. MILLER: Well, if your Honor please, I think, in order 
to clarify the record, we would be entitled for the recordito go into 





the dimensions of it, to show the extent of it. 
MR. AMMERMAN: He says the entire rear yard in back of the 

store. 
We have plats and everything, and measur ements--photographs 

and all. We might just as well not have all these exhibits, 
THE COURT: If you are putting in your case, --but we have 

this witness testifying to dimensions which are shown on the survey and 





which differ quite considerably from what the survey shows. 

I do not suppose that you are really questioning the accuracy of 
the survey in all probability and, of course, I do not mean that to the 

130 discredit of the witness; he is just estimating and we have exact 

figures here. Likewise, I think you have photographs showing just 
what the damage to this yard is, don't you? If your photographs do not 
show that which have been admitted in evidence, then develop it. And, 
if you want to develop what they did show, it is all right, aoe per- 
haps we are wasting time. 

MR. MILLER: I do not want to do that, of os I do not 
think there is anything on the photographs which will show exactly the 
dimensions and from what the photographs show and what he testified, 
then I thought your Honor could draw the conclusion that--as to what 





exists. Of course I don't-- 


THE COURT: Well, the survey shows concrete paving over the 


entire rear area there of lot 627. | 
MR. MILLER: He has already testified, and I have no further 

questions on that point. | 
THE COURT: All right. 
BY MR. MILLER: 
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Q. Now, Mr. Ostrower, with respect to these steps that lead 
down from the yard into the basement after the excavation and the 
steps were destroyed were you able to go down to the basement by 
means of those steps? A. No, we had to discontinue using them even 
for deliveries of oil, for heating of the building, because there was no 
131 access to the rear of the building at present. 
* x ss 
132 A. Last heating season we had to put in ladders each time the 
man came, he had to climb over this excavation and come down and 
try to put in as much oil as possible to fill up the tanks and this hap- 
pened each time he was coming; we had problems with the delivery of 
oil, anyhow, and during this summer, in order to eliminate this con- 
dition, the Central Fuel Company, which is the firm delivering the oil, 
requested or-- 
* x * ak 
--demanded that we permit them to extend the pipelines of the 
oil tanks so that they could deliver oil without any difficulty this coming 


heating season and they did so, but we had to authorize them to extend 


the pipes where the fuel can be delivered. 

133 Q. Was there any extra charge made by Central Fuel for the 
difficulty in supplying the fuel oil and extending the lines? A. Yes. 

Q. Did they bill you for that? A. Yes, they are supposed to 
bill us for it; I do not believe I have got the bill yet. 

* * * * 

134 Q. Can you tell us during the course of construction what, if 
any, expenses you incurred in connection with the wall between the 
two premises ? 

x * * * 

A. The vibration was going on all the time; the vibration of 
the heavy machinery and banging going on and I was looking out all the 
time, watching what is going to happen to our wall because it was 
shaking, quite shaky and I noticed the cracks widening; I noticed all 
these things which I described and testified to before. 
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I also saw when rain came in, that this area of our lot which 
was torn up was flooded and water was coming into the basement. We 
had to empty each time they had rain come in our basement from water. 
We had a flood there. Now that is probably what you have lin mind. 
135 Q. * * * Now, Mr. Ostrower, I show youa group of fif- 

teen photographs and ask you whether or not you recognize these 
photographs in connection with these premises? A. Yes. 





Q. And do you know when they were taken? A. Yes, sir. 
* a * * 
A. It must have been summertime, this last summer, it could 
have been July or June of this year. 
Q. What was the state of construction of the property at 629? 
A. The building was already up by then when it was taken. 
Q. Now, these photographs depict what? A. These photo- 
graphs depict the damage done to our property. 
Q. Does it show the exterior of the premises? A. | It shows 
the exterior of 627 E Street, Northwest, 625, 627--it shows 625, 627. 
Q. And have you got thém marked as to which property on the 
reverse side? A. Yes. : 
Q. Does it fairly depict the locations the photographs were 
136 taken of the premises as they then existed? A. It definitely 
depicts it but it is only part of it; we could not take all the cracks, but 
whatever is here, depicts exactly the condition of the building at the 
time when the pictures were taken. | 


* * * * 


139 Q. Well, look at each one of them, sir, and tell us from what 


you see there and looking at the photographs, whether the legend is 
correct as you know it, from your personal knowledge ? A. Yes, 
photograph No. 20 is correct. 





Q. Look at them all, sir, and pick out the ones you 1 find that 
are not correct. 


* * * * 


A. They depict the legend on the back correctly. 
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MR. MILLER: May they be marked plaintiffs exhibit 6? 

THE COURT: A, B, C, andso on. 

THE DEPUTY CLERK: Plaintiffs exhibit 6-A to 6-O, inclusive. 

* * * * 

Q. Did you observe the building at 629 E Street before it was 
demolished, the wall that faces your building or was contiguous to 
your building? A. Yes. 

Q. Can you tell us whether there were any doors in any part 
of that wall leading into your yard at 627 E Street? A. No. The 
building ? 

MR. AMMERMAN: We stipulate that, your Honor. 

THE COURT: All right. 

BY MR. MILLER: 

Q. How many windows were there? A. Four windows. I 
believe--four windows two-four on one side. 

* * * * 

141 Q. Did you observe whether there was anything other than the 
continuous wall at the extreme rear at the northwest corner in your 
lot or the nearest corner of 629? A. Yes, at the corner there was a 
chimney, protruding into the yard. 

Q. How far did it protrude into your yard? A. I would say 


probably six inches, six or nine inches. 

Q. Andcan you tell us the length of the chimney from the ex- 
treme rear wall or extreme rear line running towards E Street? 
A. It must have been about nine feet long. 

Q. Was there any door of any kind leading from that chimney 
area into the rear line or four feet of the rear lot of six twenty-seven? 
A. There could not be a door on a chimney, there wasn't any door. 


Only windows and the windows were barred. 

Q. Did you ever observe anybody use the rear four feet of lot 
between--rear four feet of lot 27 from 1942 when you came there, up 
to the time that this commotion started with the construction? 

142 A. No, no one used our property at 625 or 627 until 1950, to 
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be exact. I remember because I wrote letters. In 1950 ai tenant in 
the building 629 E Street was a Mr. Cricum. 

Q. How do you spell that? A. I think he epelied’t it C-r-i-c-u- 
m. Cricum. Bill or William Cricum. One morning I came to the 
office and I noticed that into our yard empties a ladder which was just 
last night put in because at the time when I left there was no ladder 
leading from 629 to 627 property. AndI called Mr. Cricum, himself and 


asked him what he intends-- 
* * * x 





THE WITNESS: Nothing was done as a result. I wrote a letter 
to the District Building to the Fire Protection Division, Pomns out 
that there is a non-- 

* * 

BY MR. MILLER: i 

Q. You found a ladder against the wall? A. Yes. 

143 Q. In 1950? A. In 1950, right. | 








* * * * | 
144 Q. * * * Did you ever observe Mr. Cricum go over in the 

rear four feet of the premises at 627? A. Never. He cone not be- 
cause there was a chimney as I said. 

Q. Did you ever see any of the occupants of the building go 
over the rear of it? A. Never. | 

Q. Did you ever see Mr. Cricum use the steps, the wooden 
steps going up to the rear of 625? A. Never. : 

Q. How about the occupants of his building? A. None of his 
occupants had any access to this yard because there were no doors. 

Q. Did you ever observe anybody else use it? A. Only our 
people. In other words, employees of ours; no one of 629 or 631 E 
Street, Northwest. | 

Q. And that was during the entire time that you were there ? 


145 A. Entire time, that is right. | 
* * * * 





. Did you ever observe Mr. Murray at the premises of the 
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location of the construction at 629? A. He was constantly there super- 
vising. 

* x * ok 

A. Supervising, advising, directing. I do not know what he was 
doing there but he was all the time supervising the job. 

* * x * 

146 A. Inthe newly constructed building in 629, it was coming up 
straight without any opening into 627 E Street, and when they were al- 
most on the roof or the roof was already on, I guess, I noticed Mr. 
Murray came with some workmen and he was giving some directions 
and they were cutting through an opening, a door in this building, in 
629 E Street leading into the yard. 

Q. What other things did you observe him do that indicates to 
you that he was supervising and controlling? A. Now, he was carry- 
ing the blue prints with him; he was all the time coming over into our 
yard with the inspectors, he was explaining where the surveyors took 
the measurements; he was trying to sustain points. He was talking to 
all the workmen; he was giving orders, I noticed, about holding some 
machinery or leaving machinery. He was doing all the things which a 
person-- 

147 Q. Did you overhear any of the orders that he gave in any in- 
stances? A. Now, the instances were the door, I definitely was 
watching because I was surprised--they just erected a new building-- 
the wall is completed, new bricks and suddenly, Mr. Murray comes 
there and takes it apart. So I was curious enough to find out what was 
going on and I heard him say ''This has to come out," and he was talk- 
ing to the bricklayers and to the other men on the job. Very often he 
was with Mr. Lane. When the steps were coming out, he was showing 
why and where they should come out and how and in which direction, 


where they should be placed. They were dumped on the yard, on the 


remainder portion of our yard. Now he was showing places where it 
should be dumped, where it should be placed. 
MR. MILLER: You may examine, Mr. Ammerman. 
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CROSS EXAMINATION 
BY MR. AMMERMAN: | 
Q. Mr. Ostrower, you say you never observed Mr. Cricum or 





anyone else using the rear four feet of your lot 627, is that right ? 
A. That is correct. 
Q@. And you mean to say therefore, that nobody used it ? 
A. Nobody used it. | 
148 Q. How long have you worked for Mr. Zoslow? A. Since 
1942, May 1942. | 
Q. Was it your job to sit out in the back there day and night 
and watch if anybody used the rear of that property? A. i so hap- 
pened that my window empties into this yard. | 
Q. And then you say for 24 hours a day you observed whether 
anyone walks across the rear of 627 E Street? Is that your testimony, 
sir? A. I don't want to-- ! 
Q. Just answer the question. A. Iassume otherwise than Mr. 





Miller asked me at the hours when I am in the office. | 
Q. I didnot hear that, sir. A. He asked me before what my 
hours are; I said between 9 and 6. | 
Q. You work between 9 and 6 and from 9 to 6, since 1942, you 
have been in this building? A. That is right. | 
Q. And from nine to 6 since 1942 you kept your eye on the 
window, is that what you do, sir, or you walk around the back ? 
A. I did not mean to imply that Iam watching only the yard for eight 
149 hours but-- | 
Q. You said nobody used that area during all that period of 
time because you never saw them. Now, you do not mean by that that 
you were watching from 9 to 6 every day to see if anybody used it and 
therefore by watching and not seeing anyone, you can in fact, conclude 
that nobody could have used it; is that correct? A. I mean to imply 
if someone used it, I would have seen him. | 





Q. You would have seen him? A. Yes, sir. 


Q. You have seen the affidavits in the file by fire inspectors 
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and building inspectors who said they used it. Are those not the truth, 
sir, yes or no, did you see them at any time? A. On two occasions, 
yes. 

Q. You did see them, yes. Then your testimony is not the truth 
that nobody used the area, is that correct? A. It is the truth because 
we are talking about 629 and 631 tenants or people occupying 629, 631. 

Q. Did you see the fire inspector examine the building and come 
across 629 and into the yard of 627 and across and through the area to 


the east and going out to the public alley across the rear wall of those 
properties, didn't you see that? A. Well, these inspectors could 
150 come--but they are not tenants of 629 or 631. 
Q. They went across the rear? A. Because I wrote this com- 


plaint to the District they came to inspect the condition. 

Q. Why or when did you bring your complaint, sir? A. 1950. 

Q. 1950? A. Yes. 

Q. Now, who did you complain to? A. To the District Building 
Inspector, Fire Precaution division. 

Q. What did you complain of? A. Ofa ladder having been put 
by Mr. Cricum tying into lot 627 E Street. 

Q. As a result of that you feel they came and walked over the 
rear of the yard over what period of time? A. On several occasions. 

Q. Over what years? A. It was during the year 1950, defi- 
nitely, it could have been during the following year because they were 
to remove this ladder which they did not do because they claimed the 

-. owner lives in Florida and he has to be notified, this was in defense 
151 of Mr. Cricum, that he is only a tenant there. 

Q. How about 1950? A. Yes. 

Q. How about 1953? A. I complained constantly about this 
ladder until the time it was removed by agreement with Mr. Cricum. 

Q. When was that, sir? A. This must have been in 1955 if I 
am not mistaken. 

Q. 1955? A. 1955. 

Q. Will you tell us whether you had any other complaints in 
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1956 and 1957? A. Now, let us put it this way: There came a time, I 
do not remember whether it was 1955 or 1956, when Mr. Cricum finally 
agreed to remove the ladder which he put up and this stopped my com- 
plaints. There may have been a fire inspector come later on to check 
the condition of this building because it is old, 629, it had not been 
demolished yet. ! 
Q. Your agreement with Mr. Cricum was in April of 1955, was 
it not? A. That is correct, that is what I refer to. | 
Q. And as a result of that agreement that ladder went down, 
was that right? A. That Mr. Cricum took the ladder down. 

152 Q. Will you tell us why the fire marshal was there after the 
date, April, 1955, and 1956 and 1957 and why it was necessary for the 
building inspectors to come there after that time? A. Because the 
building 629 was a non-complying building as far as fire regulations is 
concerned, the owner was ordered to put a fire escape in the front of the 
building and he left the ladder in the rear for sometime until 1955. When 
this ladder was removed, it not only became non-compliant but even 





more non-complying because they did not have any means of egress 

either through this ladder or through the front or because there was no 

fire escape put there. | 
Q. Regardless of the building compliance or non-compliance, 





there were a lot of people marching over the back of that lot, weren't 


there over the years? A. No. | 

Q. You did not see anyone? A. There wereno people. 

Q. You say still you did not see anybody? A. No, there were 
people belonging or on the staff or employees or agents or contractors, 
during that time doing some work for Mr. Zoslow for 625; 627 E Street. 

Q. Iam talking about people I indicated, the fire inspectors and 





153 building inspectors, officials--they were coming over before 
Mr. Cricum's ladder was removed, during the time the ladder was 
there and after the time it was removed, is that correct, sir? 

Answer yes or no. A. I misunderstood you. What did you Say ? 
Q. There were people from the fire inspector's office and from 
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the building department of the District of Columbia who were coming 
into the rear of 627 from 629, before Mr. Cricum, you say, put the 
bootleg ladder during the period of time the ladder was there and after 
the time it was removed, isn't that correct? Yesorno. A. Yes. 

Q. Why did you not say that when Mr. Miller asked you if you 
had seen any ? 

* * * oe 

154 Q. Now, Mr. Ostrower, you are related to Mr. Zoslow, 

aren't you? A. No. 

Q. Not atall? A. No. 

Q. Aren't you his legal adviser, too? A. Sir? 

Q. Aren't you his legal adviser, too? A. No. 

Q. Don't you advise him on matters of law? A. Iam nota 
lawyer in this jurisdiction. 

Q. I know you are not, but you were a lawyer? A. Iwasa 
lawyer and a judge. A judge in Europe. 

Q. What work did you do for Mr. Zoslow? A. Iam the mana- 
ger. 

Q. The manager of the store? A. The manager of all the 

155 stores; general manager. 
Q. All his stores? A. Yes. 


Q. How many stores does he have? A. Four anda dry clean- 


ing plant. 

Q. Yes. Now, with respect to the, you say, Central Fuel 
Company, they demanded that you extend the pipes to deliver oil. And 
there was an extra charge for supplying it--I am using your language 
sir-- A. I did not say it. 

Q. I believe Mr. Miller said that and you agreed with him. 

A. No, he did not say that and I did not agree with him. He asked me, 
I said that they suggested I do this and they demanded that this year be- 
fore the heating: season there be an extension of the pipe so that the 
delivery of oil can be made in a better way, more efficiently than last 
winter, and I agreed to. 
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Q@. And Mr. Miller asked you if they did not make you an extra 
charge because of that? A. And I said they were supposed to make an 
extra charge but I could not say, I did not believe I had gotten the bill. 

156 Q. How much are they going to charge you? A. I don't know. 

Q. You mean that you let them extend the pipe quoting nothing 
as to what the charge would be? A. Definitely. : 

Q. Youdid, sir? A. Yes. 

Q. You never asked them? A. No. | 

Q. Who at Central Fuel Company actually would be in charge of 
that? A. Mr. Levenson is the man in charge of Central Fuel. 

Q. Where and when did he actually do that? A. In the summer. 

Q. This past year? A. Yes, it must have been about August or 
September. 

Q. Gave you no idea of what the charge would be; you just said, © 
go ahead. A. I did not expect him to construct the building there; he 
was just expected to extend the pipe. 

Q. As of this moment you have not been billed anything for that 
extra? A. No, I do not believe I have the bill. | 

157 Q. My question was, you have not been billed anything by any- 








body for any inconvenience you have suffered because of the condition 

of the rear of the 627 property because of the work that was done in 629, 
is that correct, sir? A. I just did not use the rear andI have suffered 
these losses that-- 

Q. You have suffered these losses? A. Yes, that my employees 
had to use more time to empty trash or people who were coming in could 
not deliver through the rear, whatever I have done, I have expended 
more time than I would have if I would have had the rear entrance; in 


other words, if a contractor has a means of egress and brings in all 


this merchandise or supplies--it is something else to bring them up 


front. 
* * * * 


Q. You consider all of this trouble that you have been put to 
when you arranged for this temporary restraining order and preliminary 








54 
injunction that has been issued in this case, didn't you? A. When the 
temporary injunction was issued there was an inconvenience only be- 
ginning and a legal problem, and a legal issue, the piling up of ex- 
158 penses. 

Q. Now, my question is simply this: You knew, did you not, 
sir, that if you got a temporary injunction or preliminary injunction 
against Mr. Murray that, so long as that injunction was in force, he 
could do no work in the rear of 627 towards alleviating the condition 
which was created as a result of that construction; you knew that, sir, 
did you not? A. Oh, yes, definitely. 

Q. Now, what, if anything did you observe was being done in 
here in the rear of your property other than attempting to perform the 
construction of the building at 629, what did he do in the rear of 627 
other than work which was connected with the construction of the build- 
ing he was erecting at 629? A. You want me to elaborate on it or say 
yes or no? | 

* * * * 

MR. AMMERMAN: In other words, what did you find that 
Mr. Murray did. 

a a * * 

159 BY MR. AMMERMAN: 

Q. Iasked you, what did he do with respect to Mr. Zoslow's 
property other than attempting to complete the construction on 629 ? 
A. Now, to describe it, briefly, it was reckless, wanton and total 
disregard of someone else's property. 

Q. You have been reading law? A. Oh, no. Iam reading-- 

Q. That is a conclusion on your part, Mr. Ostrower, when 


you use those expressions? A. No. 
* * * x 


THE WITNESS: Trespassing constantly whether he needed to 
or not and as if it werehis property. | 


* * * * 


160 MR. AMMERMAN: Referring to the damage done to the rear of 
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627, what did Mr. Murray do in addition to, let us say, his walking 
around there which indicated to you a purpose on his part ? Other than 


that, to get the construction work done on 629 ? 
* * x * 





161 THE WITNESS; He ordered our trash bin destroyed, that is one. 

ak * * * 

163 Q. Did you hear building inspectors indicate how far they had 
to cut back into excavation in order to break or make the necessary 
construction into the building about the party wall? A. Yes. 

Q. You did hear that? A. Idid. Mr. Fairbanks, to me di- 
rectly stated in the presence of Mr. Morrison--he did not have to cut 
into our yard, that he had enough elbow room on his side and he could 
have done without wrecking that or breaking in. 

Q. Now, Mr. Ostrower, when a party wall is built on the line 
sometimes on your property--I mean Mr. Zoslow's when I say yours-- 
and in some instances on Mr. Murray's property in order to build a 
party wall which is a brick wall, they have to excavate back of the line 
enough so they can lay the brick; you know that, do you not ? A. Yes. 

Q. And yet you say Mr. Fairbanks said they did not have to 

164 excavate on your property in order to build his baileing: that is 
the statement you heard Mr. Fairbanks make, is that right, sir? 

A. No, it is not right. 





Q. Then you tell it your way. A. My way is that you said 
inches but not feet. Ten and fifteen or twenty-five feet long. 

Q. And whether or not the ground is soft or may fall in or any- 
thing else-- A. Didn't have to fall in, there was the party: wall. 

Q. The party wall? A. There was a party wall. : 

Q. Inthe rear of the-- A. Inthe rear of the yard, 


Q. Didn't they take it out? A. They took it out. 
* * or * 


165 Q. Now, you referred to there being two excavations one when 


the building was razed and one again when the construction started of 
the new building, is that correct? A. No. | 
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Q. Pardon me? A. I stated, it is not so. I stated one excava- 
tion after the building was razed. 

Q. Was there any time intervening between the two? A. I said 
several months. 

Q. Several months? A. That is right, one and the other, sev- 
eral months. 

Q. Now, the excavation of the first time followed, did it not, 
the razing of the building? A. Yes, sir. 

Q. And, in other words, they tore the building on down and went 
right down now in the basement and removed all the debris and every- 
thing and left a hole, is that correct? A. I did not say in the basement; 
they left a hole not deep enough to goto the basement. They razed-- 

166 Q. They lowered it-- 

* ae * * 

Q. Mr. Ostrower, before I come back to the excavation, I want 
to ask you this question: You said that trash bin was fifteen feet long 
by ten feet wide by six feet high, is that right? A. No, I do not remem- 
ber the measurements exactly, I said--but I would say that this was 
about six feet high, it must have been about--if I may look at the picture. 

Q. No, no, you tell us like you did before from your recollec- 
tion. A. It would have been probably about six feet high, I would be 
probably right to some, then it was about--let us say about ten feet, 
probably, or long--or thereabouts; I could not tell exactly, and it 
would have been about fifteen--about five feet wide. 

Q. When you did in your direct examination it was fifteen feet 
long by ten feet wide by six feet high, you were mistaken, were you? 

167 A. I must have made a qualification when I stated it because 
I do not remember and I do not remember, I do not say, because I would 
not want to be misled - or misleading in my statement. 

Q. That happens to be the record, sir. 

Now, going back to the time you say you first saw cracks in 627, 
will you fix that time approximately, sir? A. AsI said, it was be- 


_tween the time of the--now the slight crack at the beginning was after 
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the first excavation, this was the first time. The widening cracks and 
the condition which was getting worse was during the second excavation; 
it means during the actual construction and during the period of erecting 
the second building. : 

Q. That is when those fine-hairline cracks you talked about 
opened up, right? A. The fine--probably after, to be more specific, 
I noticed this after the channels were inserted in the wall, ‘the west wall. 

Q. After the channels went into the west wall, you noticed then 
that the hair-line cracks had become larger or other cracks had ap- 
peared? A. This was the beginning. | 





168 Q. This was the beginning? A. That was the beginning in my 


office. : 
Q. That is when you first saw the hairline cracks? A. Right. 
Q. Now, prior to that time there was no crack in the walls of 
627 of any kind? A. Definitely not because it was painted'two months 
before. : 

Q. Two months before when? A. Before the first excavation 
was begun or was done. | 

Q. Two months before the excavation? A. Yes. | 

Q. The first excavation? A. That is right. 

Q. This was done by a painting contractor? A. No, it was 
done in a slow season because in the slow season we are using our own 
men to paint but the condition of the paint would show it. : 

Q. You painted it, yourself? A. Yes, by the use of our own 
men. 

Q. And you did not notice any cracks then or if they filled them 
up if there were any when they painted? A. No, there were not any. 
169 Q. There were not any cracks, then the cracks first appeared 
after the channelling and then became larger after the first or second 
excavation? A. Second excavation at the beginning of it. 
Q. Was the first excavation before or after the channeling? 
A. After the channeling. | 
Q. The first excavation was after the channeling? A. That is 
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right, first was the razing, then was the channeling, then was the first 
excavation, then the second. 

Q. But the cracks appeared them between the channeling and the 
first excavation and those cracks gradually became worse and more 
apparent after the second excavation? A. That is right. 

Q. How much time was there between the channeling and the 
first excavation? A. I think I stated several months between. 

Q. State it again. A. Between one and the other. 

Q. Several months between the channeling and the first excava- 
tion. How long a period elapsed between the first and the second ex- 
cavation? A. Again several months. 

170 Q. Several months? A. Yes. 

Q@. You mean after the first excavation was completed there was 
a complete cessation of work for several months, and then the second 
excavation started? A. That is correct. 


* * * a 


Q. The only question, Mr. Ostrower, was a complaint made 


to Mr. Murray? Yesorno. A. No. 
Q. At any time? A. No. I never talk to him. 
Q. Never made a complaint? A. No. 


Q. Did you ever write a letter to him? A. No. 


Mr. Zoslow did, I know, but I did not. 
* mK * * 


> 


Q. Now, after you saw these cracks, is that when you say Mr. 
Zoslow wrote a letter? A. He did not write a letter, he spoke to him. 

172 Q. Didn't he write him a letter? A. No, he did not write him 
a letter. 

Q. Are you sure of that? A. Iam sure because I would have 

written it. 

* a * * 

A. I would have prepared and signed or Mr. Zoslow would have 


signed and I would have prepared it. 
* * 
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176 Q. This condition in the rear of 627, has now existed since the 
injunction preliminarily restraining--the preliminary restraining order 
was granted in this case, and still exists in the case, is it not? 

A. It is even worse now than it was before. ! 

177 Q. It still exists, doesn't it? A. It exists more $0. 

- Q. Have you made any effort to correct it? A. No. 
@. Did you make any effort to go in together with the defendant 
when you learned the defendant was wanting an opportunity so they could 


backfill against the wall? A. Well-- 
* * * * 





THE COURT: The question is simply did you make any effort 


to go along? 

THE WITNESS: I did not trust Mr. Murray. | 

THE COURT: Wait a minute. First, did you atterhpt to do it? 

THE WITNESS: T-here was the first time, the first time, Mr. 
Murray promised to repair the hole, replaster, and repaint the office 
because it was freshly painted, as I say, in the presence of Mr. Fair- 
banks and later on Mr. Fairbanks came to me and testified, and said 
that he can't do anything with Mr. Murray and you know Mr. Murray 

178 well, that he just slips out from under any obligation and I can- 

not help you, I could not bring him to repair the damage. So it was 
useless. ! 

BY MR. AMMERMAN: | 

Q. Iam talking about the damage in the rear of 627 to the 
ground, where the excavation was made on 627 and the concrete broken, 
there is a hole still there, isn't there? A. It is still there. 

Q. Apart from your gratuitous statements about what Mr. Fair- 
banks said about Mr. Murray which I know you have been very anxious 
to slip in and you as a lawyer know you are not supposed to--I am ask- 





ing only about that particular property, --weren't you approached 
through my office or through Mr. Murray or through Mr. Lane, to 
permit Buchanan to backfill against the wall so as to mitigate damages 
and didn't you refuse to permit him to do it stating that you would 
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rather stay in court and collect your damages; isn't that correct? 
A. Approached in court or outside of court ? 
Q. Yes. A. Outside or in court. 
Q. Either place, before today were you ever approached by 
anybody to permit defendant Murray or Buchanan to fill in the hole in 


179 the rear yard so that that would mitigate damages and not 


cause it to get worse--yes or no first? A. I could not say yes or no, 
Mr. Ammerman, was it in court or outside? 

Q. Isay it makes no difference--in court or out. 

THE COURT: Either in court or out of court. 

THE WITNESS: There was one offer made in court which I could 
not accept--I would rather negotiate through a lawyer-- 

BY MR. AMMERMAN: 

Q. Mr. Ostrower, did you not, when you were in court one day 
when I was here; hear me tell the court that the work can be done for 
$300--three hundred and some--in the rear of the yard and that Mr. 
Buchanan is willing to do it, that we are willing to do it without preju- 
dice to your case and you did not--you and Mr. Zoslow after conferring 
with Mr. Miller, declined to permit us to do it, is that correct ? 

A. Correct, because it was so ridiculous. It cost us $2,500 to do what 
is supposed to cost $300 according to Mr. Ammerman. 

Q. And Mr.-- A. He did not trust him to do it--he could not 


* * 


REDIRECT EXAMINATION 
BY MR. MILLER: 
* * * * 

183 Q.. With respect to the question of Mr. Ammerman about the 
tender to fix up the rear yard, have you ever heard of or was any 
tender made by Mr. Murray or anybody from him indirectly or directly 
or his attorneys in court or out of court to fix up the wall and the ex- 
terior of these two buildings ? | 

MR. AMMERMAN: We will stipulate we did not do that. 
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THE WITNESS: Never. 

THE COURT: They have stipulated they did not. 

* K * x 

BY MR. MILLER: ! 

Q. Now, you also stated in your cross examination that you 
were requested--you had asked the inspectors to come in and make 
inspections during this time. Can you tell us over what part of the 
rear of 627 or 625 that these inspectors walked over ? | 

THE WITNESS: They were invitees, they walk over all the 
place; I called for their inspection in 625 and 627. i 

BY MR. MILLER: : 

Q. Now, you were also asked about Mr. Murray's men coming 

184 over 627, 625 to do this work, and bringing materials in; can 
you tell us what part they restricted their walking over? A. There 
was no restriction, they were walking all over the place. ! 

Q. The entire-- A. The entire 625, 627 area. 

ca * * * 

190 MR. MILLER: If your Honor please, I would like at this time 
to offer in evidence the plat which we have been referring to and which 





your Honor has been viewing, as the next plaintiff exhibit which has 
been marked at pre-trial. 
THE COURT: All right, what is that, 8? 
DEPUTY CLERE: Seven. 
MR. AMMERMAN: No objection. 
THE COURT: It will be admitted. 


(Plaintiffs exhibit 7 was: received 
in evidence. ) 


5 * 
Washington, D. C., | 
Monday, December 1, 1958 
FURTHER CROSS EXAMINATION : 
BY MR. AMMERMAN: 
Q. Mr. Ostrower, when did you say you first noticed damage to 





627? A. The first one was when the hole was cut through, during the 
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time of razing of the building. 

Q. Apart from the hole, when was the first time you noticed 
damage other than the cutting of the hole? A. Seven months thereafter. 

203 K * Bd * 

Q. When was it with respect to the time of the construction of 
the building? The construction of Mr. Murray's building, that is? 
A. I would say about three months, probably, or two months, after 
the steel beams were installed in the west wall; two or three months 
after the insertion of the steel beams. 

Q. You are talking about the channeling? A. Channeling, 
that's right. That is steel beams, actually. 

Q. That is when you first noticed damage being done to 627? 
A. That is when the cracks began to show up. 

Q. That is when the cracks became larger, as you stated-- 
A. That's right. 

Q. --first began to show up, when the channeling went in; is 
that correct? A. Yes, that's after channeling. 

* x * 

204 HYMAN ZOSLOW 
DIRECT EXAMINATION 

BY MR. MILLER: 

* * * ca 

Q. Now, Mr. Zoslow, I show you Plaintiffs' Exhibit No. 1 and 

205 ask you whether or not you participated in that transaction ? 
A. Yes. 


Q. And at that time were you on the premises or were you 
operating from the premises? A. Yes. 

Q. Plaintiffs’ Exhibit No. 1 is the deed to what property ? 
A. 625 E. 


Q. And I will ask you the same questions with respect to 
Plaintiffs’ Exhibit No. 2-- 


THE COURT: Does that have a lot and square in it? 
MR. AMMERMAN: Yes, it is part of original Lot 7, Square 
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456, according to this exhibit. 
MR. MILLER: Does Your Honor want the metes and bounds 





description there ? 
THE COURT: Well, just the width and the depth. : is rectangu- 


lar, isn't it? 
MR. MILLER: It is 14 feet, 11-3/4 inches wide, : a depth of 


95 feet. 
And I might say, Your Honor, in checking descriptions, this 
does describe the outline of the lot which is known as 625. 


2 * * * ! 





THE COURT: * * * 625 is also known as 8-0 something. 
What is it? | 

MR. MILLER: 807, Your Honor. 

It says "part of 807." 

THE COURT: Part of 807. 

MR. MILLER: Yes, sir. 

THE COURT: And the date of it? 

MR. MILLER: This is May 17, 1948. 

THE COURT: AIL right. 

BY MR. MILLER: 

Q. Now the same questions with respect to Plaintiffs Exhibit 
No. 2: Did you participate in that transaction? A. Yes, I did. 

Q. And that is the deed for what property? A. 627 E. 

* * * * 

207 Q. Now, with respect to Plaintiffs' Exhibit No. 3, did you par- 

ticipate in this transaction? A. Yes. ! 

Q. And that is the deed to what? A. 625 and 627 E. 

+ 2k * * 

THE WITNESS: They owned a half-interest in both premises. 

THE COURT: Prior to May 17th? | 

THE WITNESS: Yes, sir. : 

THE COURT: Of 1948? 

THE WITNESS: Yes, sir. 
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BY MR. MILLER: 

@. Who owned the other half? A. My wife and I. 

ae x K * 

THE COURT: This deed, Plaintiffs’ No. 3, who is that from, and 
to whom ? 

MR. MILLER: Thatis from David Zoslow and Rebecca Zoslow, 
to Hyman Zoslow and Edith Zoslow, and this conveys, if the Court 
please, the 625 property which is described as being 14 feet, 11-3/4 
inches wide by a depth of 99 feet, 8-1/2 inches. 

It also covers, Your Honor, a strip in the back, part of Lot 7. 

aK * 2k * 

216 THE COURT: When was the third deed? I haven't the date of 
that yet. 

MR. MILLER: September 19, 1953. 

* * * * 

217 Q. Now Mr. Zoslow, when did you first become aware of and 
know about this particular property at 625, 627 and 629 E Street, North- 
west? A. I first was familiar with 629 E Street in 1927. 

Q. And how did you become familiar with it? A. Well, we were 
actually tenants in that property. 

Q. When you say "we'’ who is "we?" A. My father and I. 

Q@. What kind of a business did you operate? A. Shoe repair. 

*x XK * * 

Q. What part of the building did you and your father occupy ? 

A. The entire first and second floor. 

Q. What kind of building was on premises 629 E Street at that 

time? A. Well, it was a brick building, basement. There was no 


means of coming out of the back way. The trash had to be taken out 
from a sidewalk lift, in other words, a vault that was underneath the 


sidewalk, and there was a hallway going up to the upper floors, and 


there was a basement exit from the hallway, but there was no means of 


exit from the rear of the building at all. 
* * * 
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219 Q. How long were you and your father at premises 629 E 
Street? A. Five years. | 





Q. Now, have you been at that location continuously, and are 
familiar with it from that date up until the present date? A. Yes. 

220 Q. And are you familiar with the building that was torn down by 
Mr. Murray on that location? A. Yes, Iam. 

Q. Is that the building you occupied? A. Yes. ! 

Q. Were there any material changes in it from the time you 
first occupied it up to the time it was razed? A. No, there was no 
change. | 

Q. Now, Mr. Zoslow, when you first came there in 1927, can 
you tell us what was located at the extreme rear of the building on the 
right-hand side at the property line between that property and 627 ? 

A. Well, there was a chimney at the rear, the extreme rear, right- 
hand side, about eight feet in width. There was no doors. : There was 

a couple of windows on each floor that were barred up. There was no 
fire escape or ladders. Asa matter of fact, there was no use for the 
upper floor because the rear end of the building was only one floor 

and the height of the mezzanine high, where the front pean of the building 
was four floors high. 

Q. You said you had a furnace that supplied the heat for the 
building? A. That's right. ! 

@. Where was the furnace located? A. At the rear end of the 

221 basement. : 

Q. On what side of the building? A. Right side. — 

Q. Could you tell us whether or not the furnace tied into the 
chimney that was at that location? A. At that time it did. 

Q. Now, during that time did you in any way, for any reason, 





use a four-foot strip in the rear of premises 627 when you occupied 
629? A. No, I never did. There was no way of getting out of the 
building at the rear at all. 


| 
* * * * | 


225 Q. Do you know of your own personal knowledge whether the 
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occupants or roomers of the upper floors of 629 E Street in any way 
used the rear of 627 or 625 during the time you were a tenant at 629? 
A. No, they couldn't use it. 

Q. Weill, didthey? A. They did not. 

Q. You observed the structure in the rear of 627 and 629 E 
Street, which is known as the Second National Bank? A. Yes. 

Q. At that time, in 1928, was there any difference in the 
structure on the rear or adjacent to the rear of those two properties 
than now exists? A. No. It is the same as it was then. 

Q. Now, did there come atime, Mr. Zoslow, that you went 
into possession of 627 and 625? A. Yes. 

226 Q. When was that? A. 625 was in 1930. 

Q. And how about 627? A. 627 was about, I would say about 
two years after. 

Q. What became of your occupancy of 629? A. Well, we had 
to move out and that was reoccupied by another shoe repair shop. 

Q. When did you leave 629? A. In 1930. 

Q. When you took over 625 in 1930, what was the situation that 
existed in the rear of 625? A. Well, it is the same as it was all the 
time. We didn't make any changes there. 

Q. Was the bin inthe back? A. Yes, it was. 

Q. During the time you were there at 625, do you know of 
your own personal knowledge whether anybody used the rear of 625 
for a passageway or an easement? A. Well, actually they couldn't, 
Mr. Miller. 

Q. Didthey? A. No, they didn't, no. There was no need 
for it. 


Q. Sir? <A. No, no one could use it. 
x * x * 


227 Q. Did anybody other than you use the rear of that property 
for deliveries? A. No, sir, no one. 
Q. Did anybody use the trash bin? A. No one. 
Q. Now, when did you acquire 627? A. 627 was about two 
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years later. 
Q. 1932? A. I would say about that time. | 
Q. And what did you do with respect to the two properties ? 
Did you combine them? A. The first floor was combined into one 
store, that is 625, which was a narrow store, and 627, which is wider, 
we made one complete store. 


*« * * * 


228 Q. After you took possession and became the owner of 627, 


did you notice there was a gate in the rear of 627? A. Yes. 


Q. Aniron gate? A. Yes. 
* x * * 


229 A. When we became owners of the property we installed the 


gate in order to keep our rear clean and private. | 
Q. Now, when you say you became the owner, you mean the 

owner of 625 of 627? A. 627. | 
230 Q. Andthat was in1932? A. Yes. 


* * * * 





232 Q. Now, Mr. Zoslow, were you able to observe and do you 
know of your own personal knowledge that after you vacated premises 
629, whether the occupants of that property in any way ever came 
across the rear of 627 or used the strip going up the stairway in back 
of the Second National Bank and came across the rear of 625 for any 
reason whatsoever during any of that time? A. No, sir. No one 
could use it. They couldn't even get there if they wanted to. 

Q. Did they use it? A. No, they did not. i 

Q. Now, there came atime, did there not, that Mr. Kricum 
installed a ladder on the wall of his property? A. Yes. 

Q. Incidentally, do you know if he was the owner of that, or 

233 was he a tenant? A. He was a tenant. 7 

Q. And do you remember when that ladder was installed? 
A. I think it was about 1950, because I wrote a letter to the District 
Building complaining about it. 

Q. After the ladder was installed, did any of the occupants of 
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629 go across the four-foot rear strip in the back of 627? A. No, 


sir. 

Q. Did you ever see Mr. Kricum do that? A. No, sir. 

Q. Where did the ladder come from? In other words, where 
was the height of the ladder? A. It came off the rear end of the build- 
ing of 629, at the roof. 

Q@. Atthe roof? A. Yes. But for all the years that I can re- 
member the roof was so rotted out that they couldn't even walk across 
it if they wanted to. 

Q. Now, that ladder was in place for how long? A. It was in 
place for a few years. 

Q. Do you know how many? Do you recall? A. Well, actu- 
ally, it was there until the time that Kricum moved out of that place, 
which was about 1954 or 1955. 

Q. During that time was the ladder in any way used that you 
could observe? A. No, sir, they couldn't use it. 

234 Q. Didthey use it? A. They did not use it. 

Q. Why couldn't they use it? <A. First of all, they couldn't 
get out to it, and secondly, the roof, which was so rotted out, and open- 
ings in there, that they couldn't walk on the roof anyhow. 

Q. What happened to the ladder after Mr. Kricum left his 
ywremises at 629? A. He removed it. 

Q. And has anybody gone across 627 or 625 since that time ?’ 
A. No, sir. 

Q. Now, Mr. Ammerman asked Mr. Ostrower about some 
inspectors coming over to the properties to inspect them. Do you re- 
call any inspectors coming? A. Yes. 

Q. And do you know how often that occurred? A. I believe 
they came when we notified the District of the ladder. 

Q. When was this? A. That was during the time 1950 to 
1954, 1955, those few years. 

Q. Do you know how mary times they came there during those 

235 years? A. Very seldom. 





69 | 

Q. And when they came, did you observe over what part of the 
property they walked? A. No, they were just interested in removing 
a ladder because of my complaint. 


* * * * 


Q. Were they there at your invitation? A. Yes. 





Q. Now, thisiron gate, Mr. Zoslow, you Say that you installed 
it, asI recall it? A. Yes, sir. 





Q. In what year, again, to your best recollection : A. When I 
became owner of the 627 property. | 

Q. Was the gate locked? A. Always kept it locked. 

Q. Who had the keys? A. The manager in the store. 

@. And during that time did anybody from the property at 629 
ask you for permission to go through that gate? A. No, sir. 

236 Q. Has the gate been kept open at any time? A. Only until 

the people in question had opened it up. 

Q. Do you know whether the lock was broken? A. ‘Well, part 
of the post that held the keeper for the lock was removed. | 

Q. Well, before that time did anybody else ask you to use it 
or did they use it, other than your employees and yourself ? A. No, 
sir, no one used it. : 

Q. And why did you, again, keep the gate locked? A. Be- 
cause we had our exit from our basement where we removed different 
articles, for oil deliveries, and because in a downtown area such as 
that, drunks and people accumulate in an alley, and would come in 
there, and we just locked it for safety reasons. : 


| 
| 
THE WITNESS: No,.we just kept it locked for our own private 


* * * * 


BY MR. MILLER: 
* * * * 


Q. For how long a period did you have that procedure of lock- 
ing the gate? A. Always did. From the time that we had possession. 
From the time I was owner of the property, or used the property. 
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Q. When was the keeper broken? A. During the time of the 
razing of the property. 

Q. Sir? A. During the time of the razing of 629. 

Q. Now, when 629 was razed, could you tell us whether or not 
any persons went over the rear of 625 and 627? A. During that time, 
yes. 

Q. Could you tell us whether their activities were confined to 
the rear four feet in the rear of premises 627? A. No, they were all 
over the place. 

Q. Now, you have observed, and as we all have, the conditions 
that prevailed in the rear of 625 and 627? A. Yes. 

Q. Could you tell us who did that? A. Mr. Murray and his 
workers. 

x * * * 

238 Q. What did you observe him do during all that time that you 
saw him? A. Well, he was giving instructions, going around showing 
various things to be done, and carrying blueprints in his hands. Asa 
matter of fact, I was out there one day when a hole was knocked through 
and glasses in the showcases were shattered. He was talking to Mr. 
Fairbanks. I came out andtold Mr. Fairbanks couldn't they be a little 
more careful. He said he would come in and see me, but he never did. 
Nothing was ever done about it. 

Q. After that, the construction was going on, did he continue 
to instruct and supervise? A. Well, they were working there every 
day in the wekk, including Saturdays and Sundays. 

Q. Was hethere? A. Yes. 

Q. And were his actions--did you observe them--the same as 

239 you have described them? A. Yes. 


Q. Did you have any conversation with him during that time? 
A. Mr. Murray came into my place of business one day with a Mr. 
Noble about a week after he had destroyed the trash bin at the rear of 
the building, and wanted to talk to me, and rather than get exicited 
about it I just told him I didn't want to talk to him. 
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Q. Mr. Zoslow, after construction commenced, could you tell 
us whether the condition of your west wall for premises 627 was the 





same then as it is now? : 

Do you understand the question? A. No, I don't. : 

Q. Prior to the time construction commenced, was the interior 
of your wall, of premises 627, the same, prior to the time construc - 
tion commenced, as itis now? A. No, sir, it was not. | 

Q. What is the difference in the condition? A. Well, it wasn't 


too long ago that I had remodeled and re-fixed the entire hallway in 





the building, and re-plastered, and during the time of remodeling, the 
walls and the building was in perfect condition. * * * : 

240 Q. Can you tell us whether the cracks in the wall dad the con- 
ditions that prevailed there now are the same as they were after the 
construction commenced, or are they becoming progressively worse ? 
A. They are becoming worse, particularly at the end of the building , 
where Mr. Ostrower's office is, it is a wonder that wall ees t come 





apart. It has been stretching continually. 
* * * * 
THE WITNESS: And I employed an engineering firm to come in 
and make a survey of the building. ! 
BY MR. MILLER: 


Q. And what are their names? A. Keller and Lohr. 
* * * * 1 





241 A. Well, the only thing I can say, from my observation and 
being there every day, the cracks are getting larger and the spreading 
more. ! 

Q. Now, what was your experience with respect to the use of 
the rear of 627, especially with your ability to get into the basement ? 
A. Well, we couldn't get into the basement at all. The stairs were 
removed. Oil deliveries could not be made. Drainage was removed 


from the lower level. 
* * * * 


243 Q. * * * After the rear yard and your steps were damaged by 
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the excavations, was the condition that prevails today the same as it 


existed up to the time the injunction was issued? Was there any change? 


A. Asa matter of fact, I think it is getting worse. 

Q. Iam talking about the rear yard. A. The rear yard-- 
it’s the same thing as it was before. 

Q. Well, with respect to the rear yard and the digging up, has 
there been any subsequent damage after the injunction was issued--in 
the rear yard? A. No. 

CROSS EXAMINATION 

BY MR. AMMER MAN: 

Q. Mr. Zoslow, you say you were a tenant at 629 before you 
purchased 625; is that right? A. Yes. 

Q. And somebody succeeded you as a tenant, whose name you 
don't know, and then later on a Mr. Stein bought it, and he operated a 
business there for a while, and then a Mr. Kricum came in as a tenant. 
Is that correct?)' A. Well, someone came in before Kricum. 

Q. Well, you stated that you were in there first, and then 

244 someone whose name you couldn't recall, and than a Mr. Stein 
bought it and went in and operated a business, and then was there an- 
other person, andthen Mr. Kricum. Is that what you mean? 

A. Stein came in after we vacated 629. 

Q. Stein came in after you? A. That's right. 

Q. Then came a person whose name you don't recall, and 
then came Kricum; is that right? A. That's right. 

Q@. And Kricum was in there how many years? A. I would say 
eight or nine years. 

Q. And that brought him up to what year? A. I think it was 
1955. 

Q. '55? A. Ithink so. 

Q. So that he was there eight or nine years prior to 1955? 

A. Yes. 

Q. When was it you saw the ladder up there? A. It was in 

1950 when I complained to the District. 
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1950, when you complained? A. Yes. 


And how long did the ladder remain up before it 


It was taken down when he moved out. 


g 
: 


*2 02H OH> OO 


So it was there eight or nine years? A. No. : 
How long? A. I say 1950, when it was put up. 
It was put up in '50? A. That's right. i 
And when did Kricum get out? A. About 1955. 
And was there five years? A. About. | 
* * * 
246 Q. This ladder that Mr. Kricum had placed against the building 
you say was up there for approximately five years; is that right ? 
A. Yes. i 





Q. You were operating then 629. 
What building were you operating or what DreTises were you in 
at the time of 1950 to 1955 when Mr. Kricum had his ladder up there ? 
A. 625 and 627. | 
247 Q. And you say during that period of time you never saw any- 
body use the ladder or come over the roof or across the rear of 625 
and 627? A. Between what period? | 
Q. No, I say you never saw anybody during that period-- 
A. What period? | 
Q. 1950 to 1955. A. No, no one used it. — 
* * * * | 
248 Q. Can you tell us why Mr. Kricum would have put a ladder 
there? A. Because he didn't comply, as a tenant of the property, with 








his obligation to keep it up; with the Code, in the District. He had to 
put up a ladder. | 

* * * K | 

251 @. Mr. Zoslow, are you familiar with the fact that the fire 

exit from the Bank of Commerce building which is located on the north- 
west corer of 7th and E has had fire exits out of the building, down a 
ladder to the roof of 629 and across the roof to the rear, or to 627 and 
out through these various passageways and that that pee has 
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existed for 35 or 40 years? A. No, I don't know that. 
Q. When is the first time you heard that? A. Now. 
Q. Did you ever investigate at any time during the period that 


you were owner of any of those properties, 625, 627, or when you 


were an occupant in 629, as to why a ladder would be against the east 
wall of 629? A. That ladder, as I told you before, was put up be- 

252 cause Mr. Kricum didn't comply with the Code of the District. 
They wanted him to put a ladder in the front of the building. 

Q@. Allright. A. This ladder was just stuck there, just in 
order to try to pacify someone. 

Q. But you said it provided no access from 629. You said 
there was no way of getting to the ladder. Didn't you say that? A. I 
said no one used the ladder. 

Q. Didn't you say that there was no way to get to the ladder? 
A. Because of the condition of the roof that was rotted out. 

Q. In other words, that the Fire Marshals who make the in- 
spections to see if there are two means of egress from a building in 
the event of fire, never had occasion, as far as you know, to go on the 
roof and see if there was a proper approach to that ladder? A. There 
never was a ladder at 629 E, there never was an occasion for people 
to use that as a second means of egress. 

@. You said there was a ladder there. A. I said in1950a 
ladder was put there by Mr. Kricum because he didn't comply with 
the over-all compliance for that building and that he just put some- 

253 thing there, just stuck something there, which wasn't according 
to the Code, and had no reason to be there, because it was on my 
property. 

Q. The first time you saw that ladder was 1950? A. About 
1950. 

Q. Now, you have seen the affidavits or heard of the affidavits 
which were filed in this case by certain building inspectors, or fire 
inspectors, indicating that they had used this ladder over a period of 
years. Did you not hear of those affidavits, sir? A. I heard of them, 
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but it is not true. 

Q. It is not true, these men who executed these affidavits 
were not telling the truth? A. That's right. 3 

MR. AMMERMAN: That's all. 

REDIRECT EXAMINATION 

BY MR. MILLER: 

Q. Mr. Zoslow, during the time that you say Mr. Kricum had 
that ladder against the wall at 629--you placed this ladder as being 
erected in 1950, and was in place until 1955. During that period of 
five years or so, was the gate in the rear of 627 kept locked? A. Yes, 
it was, sir. | 

* * * * 





255 Q. Was there any way of getting from the roof of premises 629 
down into the yard of 627 up to 1950? A. No, sir, there never was. 
* * * * | 
| 
@. Did anybody go over the roof of 629? A. Never saw them 


there. 


a * * * 


Q. Now, this particular ladder that was placed there which you 
spoke of, was there any way of getting from that ladder on to this four- 
foot strip in the back of 627, within the four-foot strip, or did you have 
to go over other parts of your lot, of 629? A. The ladder was put at 
the rear of the building--when I said "the rear" before, I want to make 
myself clear on this: The rear of the building is about 25 feet in depth. 
This ladder was put about 5 feet away from the office window of Mr. 
Ostrower, which is, I would say, not in the middle, but a little less 

256 than in the middle of the back yard. In other words, it could 
not have been put on the extreme rear of the building because the 
chimney was there. | 

Q. Are you speaking of the extreme rear of premises 629 or 
627? A. It was about one-third past the wall of 627, which means it 
would be slightly less than in the center of the wall of 629. 


* * * * 
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Q. From the four-foot strip on 627: How far away was the 
bottom of the ladder from the four-foot strip at the rear of 627? 

A. I would say about 15 feet. 

Q@. Now, Mr. Zoslow, with respect to the time that you went 
into possession at 629, which I understand that you said you went in in 
1927, could you give us the month, to your best recollection, when you 
went into possession of 629? A. I have a lease here, an agreement, 


that is dated 1927, in May. 
* * * * 


259 Q. Mr. Zoslow, with respect to the time you went in, from 
260 your observation could you tell us whether or not the Second 


National Bank Building, which was to the north, was in place, and had 
apparently been built just then, or had it appeared to have been built 
some time before that? A. Well, it was in place just the way it is 


* * 


RECROSS EXAMINATION 
BY MR. AMMERMAN: 
* x sd * 

273 Q. Will you describe physically the ladder itself? What was it 
made of? A. It was a ladder that was just like a very narrow step- 
ladder, made out of some thin metal. 

Q. Some kind of metal? A. Yes. 

Q. And it was just leaning against the building and stuck in the 
ground? A. That's right. 

Q. Would you call it a fire ladder? A. No. 

Q. You would not? A. No. 

Q. Now, that is your signature, is it not, Mr. Zoslow (indi- 
cating)? A. Yes. 

Q. And that is on an agreement which you had with Mr. Kri- 
cum dated the 6th day of April, 1955, is it not? A. Yes. 

Q. And pursuant to that agreement you made some kind of a 
deal with Mr. Kricum, did you not? Yes or no. 
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274 A. He was supposed to do certain things. 
Q. Yes. But you made a deal with him, or at least you signed 
an agreement with him, didn't you? A. For the purchase of his busi- 
ness. 





Q. Yes. And in paragraph 5 of that agreement you Kefemed to 
that ladder twice as a fire ladder, didn't you? A. Yes. 

Q. And you made it a part of your agreement with Mr. Kricum, 
who was a tenant--not an owner--to remove the ladder. Is that right? 
A. Because he put it up. I asked him to take it down. | 

THE COURT: Answer, did you make such an agreement ? 

THE WITNESS: Yes. 

MR. AMMERMAN: I ask this be marked Defendant's Exhibit for 
identification No. 1. 

* * * 

275 REDIRECT EXAMINATION 

BY MR. MILLER: 

* * * * 

Q. * * * This plat was made in 1951, and it shows this rec- 
tangular area which you say is the location of the ladder. 

My question was, was the ladder in place in eercemier of 1951 ? 
A. Yes, it was. 

* * 

278 BENJAMIN SMITH 
DIRECT EXAMINATION 
BY MR. MILLER: 


*« x * x 





Q. And what is your business? What do you do for a pevinse 

A. Manager, Star-Rapid Shoe Repair Valet. | 
Q. Is that Mr. Zoslow's Company? A. That's correct. 

279 Q. Located where? A. 625 E Street, Northwest. 
Q. Now, Mr. Smith, how long have you been employed by Mr. 


Zoslow at that location? A. I would say about 15 years; 14, 15 years. 
* x * * | 








78 
Q. Mr. Smith, during that time have you ever had an occasion 
to go to the rear of premises 625 and 627 E Street, Northwest? A. Oh, 


yes, at least once a day. 
Q. Are you familiar with what was on the rear until recently, 
of 625 E Street? A. Yes. 
* * * * 
280 Q. Was the bin there for the time you were employed? A. Yes, 
sir. 
Who used the bin? A. We did. 
Did you ever observe anybody else use it? A. Oh, yes. 
Who? A. People coming, tenants from the next building, *** 
x * * 
281 . Well, I mean the building that was--I believe it was 629. 
. What did they use the binfor? A. Garbage, whatever they 
had to throw out. 
Q. Do you know how they came to the bin, that is, their pas- 
sageway? A. They had to come through the alley--you know that 
alley separating the Hecht Building and our building--up that alley, all 
around, and to the bin. 
Q. And do I take it you also mean they had to come across E 
Street in front of your store? A. That's correct. 
Q. Did you ever observe them come across the rear of 627 and 
up the stairway to use that trash bin? A. No. 
Q. Could you tell us whether or not there was the gate that 
appears there now? A. Yes, sir. 
Q. How long has that been there? A. As long as I remember, 
I had the key to that gate. 
Q. Did you keep the gate locked? A. Sometimes I kept it 
locked, sometimes open. 
Q. How much did you keep it open, how often? A. I would say 
it was locked more than open. 
282 Q. That still doesn't help us: 
How often did you leave it open? A. I would say quite often. 
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Sir? A. Quite often. 
Every day? A. Practically every day. 
For how long? A. For the period of the day. 
How about at night-time? A. Then I would go back. 
Q. Sir? A. I used to go back, if I would remember, and lock 
it up for the night. | 
Q. * * * Was it locked in the morning usually when you got 





there? A. Most of the time, yes. ! 

Q. During that time did anyone ever ask you other than the em- 
ployees of Mr. Zoslow, to unlock the gate? A. No. i 

Q. Sir? A. No. 

Q. Did you ever see anybody from premises 629 oF Mr. Kri- 

cum, or any tenants? A. No. | 

Q. You know Mr. Kricum, don't you? A. Oh, yes. 

* * * * | 

Q. My question is, did you ever see Mr. Kricum or any occu- 
pants of premises 629 E Street during all the time that you were at 
Mr. Zoslow's, come in across 627, the rear of 627, and go up the 
stairway and use the trash bin, or use it for any other purpose ? 

284 A. No. | 

Q. Now, do you remember the physical description of the 
property at 629 E Street in the rear as when you come in the yard of 
627? Did you ever observe the rear of that building? A. Oh, yes. 

Q. Did you ever see any ladders of any kind coming down from 
the roof prior to 1950? A. No. 

Q. Was there a ladder there in 1950? A. They put up a-- 
after I was there quite a while they put up a--I call it a temporary 
ladder. I don't know what you call it--from this roof ona like a 


plain ladder. 
Q. On what building? A. 629. 
Q. Now, with respect to the rear yard of 627, havinig that in 
mind, where was that ladder on the wall of 629 that you just described 


--its location with respect to the front, the middle or the rear? AL 
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would say it was about the middle. 

©. Did you ever observe anybody use that ladder, go up and 
down it? A. No. 

Q. Was there any doorways of any kind in the wall of the prior 

285 building, that existed prior to the present building, in 629? 
A. No, no doorways whatsoever. 

Q. Were there any windows? A. Yes, there was a number of 
windows, I don't know whether it was two, three or four, and they were 
always barred. They had bars on them. 

Q. What kind of material were they barred with? A. Steel. 

Q. You remember when the ladder went up, do you not? 

A. Yes, sure. 

Q. How long was it there? A. About four or five years, I 
would say. 

Q. And during that time did you ever see Mr. Kricum use it, 
going up and down the ladder? A. No. 

Q. Do you recall when the construction started next door, at 
629, for the construction of the present building? A. Yes. 

Q. With respect to that, could you tell us whether or not there 
was any disturbance after the construction started, of the conditions 
that prevailed prior to construction, in the yard at 627 E Street, North- 
west? A. Oh, plenty of disturbance. 


Q. What were they? A. Well, they were trespassing, going 
286 through the back with planks. 7 
Q. Over what area of the yard of 627 did that so-called tres- 
passing and carrying the planks occur? A. Well, went right up to 


the alley, all around. 

Q. I mean what area of the yard did they go over in 627? 
A. Directly in the back. Right in back of 627. 

Q. Yes: How much area in the back didthey use? A. They 
used the whole area. 


K * * * 


Q. What was the condition with respect to the stairway going 
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down into the rear of 627, to the basement? What happened to it ? 

x x * * i 

287 A. Well, they broke it down into pieces. 
Q. Were you able to get in? A. No. 
ak * * 
CROSS EXAMINATION 
BY MR. AMMERMAN: 


* * * * 





288 Q. And you have no occasion, then, to go to the rear yard of 
627 and observe whether people are walking across there all during the 
day or night; is that correct? A. Oh, yes, Ido. That is part of my 
job. : 

Q. Part of your job is to go back there and see if people are 
walking around back there? A. No, part of my job is to see nobody 
is congregating back there after working hours. | 

Q. After working hours? A. That's correct. | 

Q. But during the day, like from 7 in the morning until 6:30, 
is it part of your job to go back there and wait and watch and see if 
anybody is coming across 629, across the rear of 627, across the rear 
of 625, and out into the Hecht Company alley? A. Yes, I have done it 
many a time. | 

Q. How many times? A. Plenty. I can't--countless, in those 
years. | 

Q. You will admit the greater part of your time is spent inside 
the store building in front-- A. That's right. 

Q. --waiting on the trade; isn't that correct? A. That's right. 

289 Q. So you wouldn't know whether Mr. Kricum or anybody else 
was using this ladder or using the property, walking across the rear of 
it; is that correct? A. Well, I don't know if you know our store. It is 
a wide-open store. : 

Q. Yes, but it has a back to it? A. And if anybody| walks in the 
back that I thought shouldn't be in the back, and if I observed it, I made 
it my business to go back there and see what was going on. ‘That was 
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part of my job. 
Q. Yes, and if you didn't observe it, you didn't make it your 
business to go back, if you don’t know? A. That's right, if I didn't 
see, I didn't see. 


Q. You say sometimes you would forget to lock this door in the 


back, this gate in back of 625? A. That's right. 
Q. And when you forgot to lock it, it would be open in the morn- 
ing, wouldn't it? A. Sometimes, yes. 
@. This ladder which you say you observed against the wall of 
629, how was it seated in the ground? In other words, what held it 
against the ground? A. It was up in the air. 
Q. Well, was it its own weight? A. It was a, like a weighted 
ladder, yes. I mean, it wasn't stationary in the ground. 
290 Q. You could raise it up? A. That'sright. It was always up. 
Q. It was always up? A. Yes. 
Q. But if anybody got on it, the weight would bring it down? 
A. I suppose so. * * * 
* * * 
291 WILLIE WATSON KINGSBURY 
DIRECT EXAMINATION 
BY MR. MILLER: 
* * * * 
292 Q. Where do you work? A. I works for Zoslow, 627 E Street. 
Q. That is for Mr. Hyman Zoslow who sits here at the trial 
table? A. Yes, sir. 
Q. How long have you worked for him? A. Well, I worked for 
him 13 years, and I come back about two months ago and started back 
to work for him again. | 


* * * 


A. I started working in 1928. 


* * ok ca 


A. I started as a shoeshine boy, and I worked for five years 
as shoeshine boy, and then he taken the building over at 627 and I 
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moved up to 627 as the janitor. 
a 2k * * ! 
296 Q. Now, Mr. Kingsbury, did you ever see anybody from that 
building, including Mr. Kricum, and Jesse whom you just mentioned, 
ever go in the back of 627? A. No, sir. He couldn't get through there 
because I had a gate there and I had two police dogs there. 





x * * * | 


Q. Did you ever see anybody back there from the other building ? 
A. No, sir, I didn't. 


* * * * | 


300 Q. Do you remember a door, an iron door, in the back of 627? 
A. Yes, sir. : 
Q. At the top of the steps? A. Yes, sir. : 
Q. Could you tell us whether or not that was kept locked? 
A. It was kept locked because I was the one put it up. I Pe the door up 


there to keep my dogs from getting out. 


Now, you say you also had two dogs? A. Yes, ! sir. 


During the time you were janitor? A. Yes, sir. 
. Where did you keep those dogs? A. Kept them in the back 
In the yard? A. Yes, sir. ! 
Now, how long were you janitor? A. I was janitor from '34 
up until '40. | 
* * * * | 
301 Q. Now, up to the time you left did you ever see any ladder 
coming down from 629 into the yard of 627? A. No, sir, didn't have no 
ladder at all. ! 
* * 
302 CROSS EXAMINATION : 
BY MR. AMMERMAN: : 
Q. I think you said, Mr. Kingsbury, that you put that door up to 


keep dogs out; is that right? A. Yes, sir. 
* * * 
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304 MR. AMMERMAN: It started about April of 1956, Your Honor, 
the razing. 
THE COURT: How about the channels in the wall? 
MR. AMMERMAN: Started in May of '56, Your Honor. 
* * * * 
305 THE COURT: That is about when the excavation started? 
MR. AMMERMAN: That is when it started, the first excavation, 
and April the 15th the balance of the excavation was concluded. 
It started one date--it started March 1, 1958, and came back in 
again about April the 15th. 
THE COURT: That was after the injunction was granted. 
MR. AMMERMAN: Yes, sir. 
* * * * 
306 MR. AMMERMAN: Completed to its present condition, if Your 
Honor please, about May 15th. 
x * * * 
THE COURT: Mr. Ammerman, was there a period of two years 
between demolition and the new building? 
MR. AMMERMAN: That's correct, sir. 
HOWARD L. KELLER 
DIRECT EXAMINATION 
BY MR. MILLER: 


* * * * 


307 Q. What business are youin? A. Iama consulting engineer 
of the firm of Keller, Loewer, and Associates. 
ae * * *x 


Q. Mr. Keller, how long have you been a consulting engineer ? 
A. Our firm as such has been in business for 3-1/2 years. I have been 
a registered professional engineer since 1950, licensed in the District 
of Columbia No. 80. 
' Q. Mr. Keiler, have you taken any courses in engineering 
qualifying you for your present occupation? A. Iam a graduate civil 
engineer of the University of Maryland of 1943. 
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Q. And you started this work immediately upon leaving school, 
and graduation? A. Yes, sir. I started with three years in the Army, 
but it was in the Corps of Engineers, so I consider that construction 

308 experience. : 

* * * * | 

A. Mainly, my specialty has been buildings. Actually the field 
of civil engineering covers roads and bridges and highways, storage 
plants, and such different types of construction, and I have specialized 
in buildings, and I would say 95 per cent of my experience has been with 





buildings. 
K ok * * | 
Q. In that connection have you learned of the cost of construc- 
tion and the sums necessary in making these constructions that you 
work on? A. Yes, sir. Weare required to make cost estimates of 
most of the buildings that we design, and before we went into business 
I worked for a steel company and I had made estimates besides our 


business estimates now. 
* * * * 





Q. How long did you do that kind of estimating? A. About six 
years. | 
* * * * 


| 
Q. At Mr. Zoslow's request did you make an inspection of 
properties located at 625, 627 and 629 E Street, Northwest ? A. Yes, 
sir, I did. : 
* * * % : 
310 Q. In connection with your education and your experience and 
work that you have done, have you also examined old buildings as to 
damages created to them, and what is necessary to restore them, and 
the cost for restoration? A. Yes, sir. I can clarify that in a little 


bit. Ihave been on several occasions the District Member for the 





Board of Unsafe Structures and Foundations, which case is: similar 

to this, in which the two owners can't get together, the District of 

Columbia appoints a structural engineer registered in the District of 
| 
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Columbia to represent them. The owner of the property involved ap- 


points his own engineer. These two engineers then have a meeting and 
decide upon a satisfactory third party to see the damages and hear the 


case and decide what the issue will be. 

Now, I have been the District's representative on three of these 
cases. 

* * ae * 

3il And the third case was right down here right close to where this 

building is, I think it was in the 500 or 600 block of E Street, right oppo- 
site the Hecht Company there, and it was a similar type of condition. 

* * * x 

Q. From your experience could you give the estimate of costs 
for restorations in these kinds of buildings? A. Yes. Naturally, I have 
to have a little help. I am not an expert on every phase of the business. 
We normally use unit prices from various subcontractors to put these 


estimates together. 
; * * 


312 BY MR. AMMERMAN: 

Q. Mr. Keller, these instances that you recited as being simi- 
lar to this one, did they involve the destruction or damage to a party 
wall? A. Yes, sir. 

Q. And other than those instances, you have had no experience 
with old construction that has been damaged in the course of construc- 
tion of an adjoining property. Is that correct? A. I have had experi- 
ence with old buildings. We have never had the misfortune to have any 
trouble with them. 

* * * ak 

313 Q. Just redesigning old buildings for remodeling? A. Right. 

Q. Or strengthening, whatever itis? A. Yes, sir. 

Q. And other than doing that, your only experience has been in 
those instances where a party wall had fallen or a damage was done to 
a party wall and there was an attempt made to reconcile the differences 
between the parties; is that correct? A. That's correct, sir. 
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I also have had quite extensive experience with underpinning of 


existing old walls. 
* * 


317 BY MR. MILLER: 
Q. Mr. Keller, when did you go over to that site and make 
your first inspection? A. Actually my partner was there on April the 
14th. I was present on April the 17th with him. | 





* * * * 


A. Well, my partner andI went through the entire building from 
the basement to the roof of 627 and also we looked at 625. 

We took notes and made some preliminary measurements, and 
I have got all those notes with me, and decided exactly what we thought 
were the causes of the damages that had occurred at that time. 

Q. Did you make any trips or did you visit the District Build- 
ing to prepare yourself in connection with what your inspection entailed, 
and your recommendations? A. Yes, sir. Infact, we thought the con- 
dition was so serious that we notified the District of Columbia in writing 
as to what had been going on in this adjacent property. | 

Q. Did any of the District officials meet you on the 1 8th with 
Mr. Zoslow and Mr. Ostrower? A. They did. On the 18th of April 

318 Mr. Betts, of the Department of Buildings and Licenses, Mr. 
Vogel, who was the engineer that inspected the plans for the building 
at 629, and I think the field inspector, Mr. Fairbanks, were all there. 


* * * * 


Q. Did you make any inspection yourself, either your partner 





or your associate Mr. Loewer, before they came? A. Well, of course, 
the day before we had been completely through the building. 

Q. That was onthe17th. A. Right, sir. I don't remember on 
the 18th whether we went around before they arrived or not. 

Q. Now, onthe 17th, when you and your partner, Mr. Zoslow 
and Mr. Ostrower were through, will you tell us now exactly what you 
physically found existed at that site? A. Well, starting from the 


basement on up we went into 627, and in the basement there was a large 
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crack in the basement slab paralleling the west wall or the party wall in 
question, which was definitely a settlement crack. There were several 
cracks in the vertical, where the side walls tied in to the party wall-- 
there were several cracks there. 

There were two or three of the steel columns in the basement 
that were, I would say, out of plumb an inch to an inch anda half lean- 

319 ing towards the party wall. Now, these particular beams and 
columns I am talking about are possibly four or five or maybe six feet 
away from the party wall and supported the interior stair wall of 627. 

At that time we couldn't get out into the back yard, so we went 
up to the first floor, and actually at that point the first floor goes up 
the stairs adjacent to the party wall. There were numerous settlement 
cracks in the plaster there which were very new, possibly done within 
the last, I don't know, month, or two months, and as we went up the 
stair hall every place horizontal-- 

* * * * 

Every place that the horizontal ceiling met the wall there was a 
crack all the way across it. There were cracks at the top of all the 
doors, which were definitely settlement cracks, all new. 

Then we went into the main offices on the second floor and there 

320 were at least three or four major cracks in the ceiling. There 
were cracks in every corner of the second floor. 

The small office on the second floor, which is adjacent to the 
party wall, there were two or three bad cracks under the window and 
another very bad crack in the wall; and all these cracks, definitely 
the evidence was that they were fairly new. 

* * * ae 

321 MR. MILLER: I should like to have that marked, Your Honor, 
and introduce it in evidence as Plaintiffs’ Exhibit No. 8. 
MR. AMMERMAN: Well, I object to that, Your Honor. 
We have photos, and Your Honor has taken a view. I don't think 


a sketch is nearly as good evidence as the physical view in the photo- 


graphs. 
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THE COURT: I think it could be quite helpful in connection 
therewith. : 
MR. AMMERMAN: I have no objection, then, if Your Honor 
please. : 


THE COURT: All right. Admitted without objection. 


(Thereupon engineer's sketch was 
marked Plaintiffs' Exhibit No. 8 for 
identification, and received in evi- 
dence. ) | 


THE WITNESS: I don't see the pictures here of the basement. 
There were a couple of pictures taken of the basement. : 

BY MR. MILLER: 

Q. Will you look at the group marked Plaintiffs' Exhibit > and 
see if they are in there? A. These pictures are all from the outside, 
and I was going to come back to that because that was the last thing we 
inspected, was the outside. | 

Here is one crack. 

MR. MILLER: That is referring to, Your Honor, Plaintiffs’ 

322 Exhibit 5-C. 

THE WITNESS: This was a crack in the basement ie that I 
mentioned that definitely shows settlement (indicating). 

* * * * | 

323 THE WITNESS: I will have to go into the theory of underpinnings 
for a short while to explain to you what this development is. 





* * * * 


Now, when the new building was built, they wanted to lower the 


floor elevation to get head room. | 


a * x * 


324 Now, in underpinning a building, of course you would disturb the 
soil underneath this footing, naturally causing it to settle. So in order 
to overcome that, what we do, we underpin this wall with a new wall 
at this level here, and put a new footing in like this (indicating). 

Now, according to the Code, the underpinning must be done 
withthe permission of the adjacent property owner. | 
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* * * XK 

Now, the angle of repose of earth, you see, is a one to two slope. 
So, in other words, they can't underpin this building by going down ap- 
proximately four or five feet, five feet, I think it was, without actually 
underpinning the building. 

Now, the theory of underpinning is, in the District Code--now, 
we are looking at the wall from the side. In looking at the wall from the 
side, it would be in this shape. You divide the wall up into four-feet 
sections, for the proposed area that you are underpinning, and you would 
number these sections 1, 2, 3, 4,1, 2, 3, 4, 1, 2--and right on down as 

325 far as you had, and a maximum of four feet. That is the maxi- 
mum our Code allows you to do. 

Now, what you would do is, you dig out this section four feet wide 
for that No. 1 block, and skip 2, 3, 4, until you get to the next No. 1, 
and then you would cut out this section here, and right on down the line, 
all your No. 1 sections, you see, without disturbing the wall in between, 
which would be approximately 12 feet. 

The theory behind that is that these sections here would stabilize 
the rest of the building while this was being done. 

So this is the proper way to do it. 

Now, getting a little ahead of the story, after we had made the 
inspections, when Mr. Vogel and Mr. Betts were there, we went into 
629 and examined this underpinning, and unfortunately this underpinning 
was not done in four feet sections. To the best of my knowledge it was 
done in eight foot sections. And of course right there is where the 
trouble started. 

Now, that is part of it. 

Now, the second part is, if you can look at this little sketch here, 
you will see where I had marked "Wall No. 9." 

Well, Wall No. 9 is four stories high in the back of the building, 
and at the basement there is no wall. So it means, in essence, at that 

326 point in the building you have a building four stories high with 
this section right here, a beam running across here supporting four 
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stories of wall, you see-- : 
THE COURT: Wait a minute. What kind of a view is that ? 

THE WITNESS: This is a rear view, looking at the poe from 
the back. But it is a vertical view. 
Here would be the roof, the third, fourth and so forth of the 





storiesinthe building, you see. : 
When you get to the basement, there is no wall cheree so that this 





four floors of masonry which approximately might weigh 100 pounds per 
foot, is quite a load coming down on this beam carrying across there, 
and this beam is resting on a brick pier which is part of the party wall. 

Now, definitely any engineer should have realized that this was 
a critical point in the building, that not only this type of underpinning 
should be done, but special precaution should be taken at this particular 
point to make sure. ! 

In other words, they should have come in and shored this up on 
the underside here before they tried to underpin. I mean, it really 
Should have been more extensive than just this 1, 2, 3, 4, should have 
been special precautions taken at that particular pier. : 

327. THE COURT: That underpinning you point to is a doorway, isn’t 
it ? | 





THE WITNESS: That's right, sir. 

But what Your Honor is thinking about is this little wall out here, 
which is the one-story part. If you go back about four or five feet, this 
is where the main wall picks up, that is four stories high. 

That is the two critical points right there. | 

Now, of course, the third thing is that the walls coming back 
running east and west, that one little wall there should have been under- 
pinned too, but it could have been stepped back up. | 

This to my knowledge, as a structural engineer, here is where 
the damage was done, right here, and right here, and this wasn' t in 





conformity. 
Now, of course, the third factor--I mean this is as far as the 


underpinning goes. 
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Do you want me to go along with the channeling? 

MR. MILLER: Yes, as you go along. 

THE WITNESS: Right. 

Well, I mainly wanted to get this across, that this is the proper, 
accepted way. 

BY MR. MILLER: 

Q. Mr. Keller, the crack in the basement then is the result of 

the failure to take the precaution you just mentioned? A. That's 


x x * 

Q. Will you then tell us what caused the crack in the floor with 
respect to the basement floor near the airconditioner? A. Well, the 
way I see it is, like with a ceiling of four feet, you see by going to 
eight feet the earth was too far apart, and there was no lateral support 
to hold that earth back, so I think the earth settled at that particular 
point, and that is what cracked the slab. In other words, the earth came 
out from underneath of the slab, you see. Here is the slab up here and 


the earth just slid away from there. 
* * * * 


329 Q. * * * Now, can you tell us your experience from your own 
observation what was the cause of those cracks? A. They are defi- 
nitely settlement cracks; there is no question about that. 

Q. Settlement as the result of what? A. Well, in this case, 
of course we know it was the underpinning, but in a normal case it 


could be any number of reasons. 

Q. Let's limit it to this case. A. Well, it was definitely the 
underpinning. 

Q. Did you make an inspection of the wall, the west wall in 627, 
from the second floor up to the third floor? A. Yes, sir, we did. 

. Q. What did you observe there? A. We observed cracks all 

the way through the stair well, getting progressively worse the higher 
you got. I think at the second floor the stair had actually pulled away 


from the wall. 
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Q. You are referring to a picture on the back? A. This is 
Photo No. 13, shows a half-inch crack between stairs and party wall 
at the third and fourth floor landing, between the third and fourth floor 
landings. | 

MR. MILLER This is Plaintiffs’ Exhibit 6-I, Your Honor. 

THE WITNESS: And here is another one, 6-H. 

THE COURT: Is that half inch the maximum? 

THE WITNESS: Yes, sir, I would say that was the 

BY MR. MILLER: | 

Q. That persists all the way up? A. I think at the second 
floor landing the stair had pulled away on the inside, and as you got 
farther up it pulled away on the outside. There was evidence that the 
building was tilting towards 629, and the higher up you got the worse 





it was over, of course. 

cd * * * 

331 A. * * * Now, before the building was torn down on the other 
side, this wall was satisfactory. * * * | 

So as long as the two buildings were there together this wall 
was satisfactory, and, frankly, I think the second mistake was made by 
chasing this eight-inch wall and putting in a steel lintel or channel to tie 
the wall together. : 

Q. How many channels were there on this wall? A, I think 
there were three. : 

Q. And do you know the distance between them ? A, It looked 
to me like they were between floors, so it would be roughly nine feet 
between them. 

* * * A. They were horizontal, right. | 

Q. What effect did this channeling and installation of the steel 
beams and channels have upon this wall? A. Well, as far as Iam con- 
cerned, I feel that it destroyed the structural value of the wall. 

Q. In what way? Tell the Court about it. A. Well, to begin 
with, the Code now says you need a 12-inch solid brick wall. By put- 





ting this chase in there four inches and a channel, you have a four-inch 
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wall which under ino Code and no good engineering practice could you 
332 have a four-inch wall that high. 
Now, these channels, my way of doing it would have been to put 
a channel on both sides of the wall, bolt them together, and also bolt 
them back into the floor joists. There was no evidence that I could find 
of these channels being bolted through the wall at any one of the three 


floors. 
* > * * 


333 Q. Can you tell us from your observation of the upper part of the 
wall whether or not there is any water seepage into the building? 
A. Yes, sir, there definitely is evidence that the wall is leaking, that 


there is water coming in through the wall, * * * I would say that the 

334 whole wall is leaking; that there was no precautions made--in 
other words, the whole wall exposed should have been parged on the out- 
side to prevent moisture from penetrating, and in Exhibit E-5 you can 
see that this exposed wall has not been parged, and to the best of my 
knowledge it still isn't parged, and there is definitely water entering into 
that wall. 

In fact, I think you can see it in our 627 stairway where the paint 
is peeling off the wall, and that is a definite indication of moisture pene- 
tration of the wall. 

Q. Have you told us everything about the wall that you found 
defective, or damaged in any way? A. I think that about covers it. 

Q. Was there any damage that you observed in connection with 
any other parts of premises 627, that is, the floors, or the east wall? 
A. The east wall? There was still cracks in the east wall but they of 
course weren't as severe as the cracks in the west wall. 

5 * * * 

335 A. Inthe rear of the yard we found that the existing basement 
steps had been removed; that the support, or the foundations, for the 
basement stairwall had been removed, which in turn was forcing the 
rear end of this little projection out here to settle. And also there 
should be a floor drain at the bottom of the outside stairs in order to 
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take off rainwater. That wasn't there when I looked at it. 
Q. Now, Mr. Keller, from your observation and your experi- 
ence as you know it, was it necessary to cut back into the yard of 627 
as far as the excavation was made to have put the footings in for 629 
when the construction started? A. Let's put it this way: It wasn't 
necessary. It made it a lot more convenient, probably saved 629 some 





money in doing it that way. It definitely was not necessary to do. 

Q. Could the footings have been laid for 629 without cutting 
back into the 627 yard as far as they did? A. Very definitely. 

Q. Cutting back that far where a party wall is located, is that 
the usual plan, the usual method of laying footings? A. I would hardly 
think so unless you had the permission of the adjacent wr operty owner. 
I have never seen it. Normally, they will use sheet piling, or they will 





336 use dead men and lag the wall, so they don't have to go over to 
the next man's property. 

Q. Will you tell us what the lagging is? A. Well, lagging is that 
they drive "H'' columns about five or six feet apart and as they excavate 
out they drop a two by ten in between to hold the rest of the dirt back, 
and that way they don't have to go over into the adjoining property - 
owner's land. | 

Q. What was the other method? A. The other method would be 
to drive sheet piling there, and sheet piling is steel sheets anywhere 
from 8 to 10 inches wide. Of course, on this particular operation that 
would not be feasible. It's too small a job. | 

Q. What would have been feasible on this job? A. ‘They could 
have done it with "H'' columns or they could have done it with even 
wood light. * * * ; 

Q. Based upon your examination and what you found there, what 
is necessary now to put that party wall in condition that it will not be 
dangerous and that it will be usable and serviceable to the property of 


627 E Street Northwest ? | 
* x * * ! 


337 A. *** I would say that that wall could not be put back into 
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condition without running an independent structural steel frame for the 


entire height. 

* * * A. Well, of course you would have to jack up the 
existing walls in certain places. You would have to put new footings and 
excavate underneath the existing building. You would have to underpin 
some of the other walls in 627 and-- 

* * * ak 

338 Q. What seriousness, or what things could develop as a result 
of jacking the wall and repairing the wall? A. Well, of course, what 
could be happening, some of the floor joists when the building was 
built might have had three inches of bearing, you see, which is what the 
Code would call for. 

Now, if that upper wall has moved two inches, you might have 
some floor joists that are sitting in there on maybe an inch of support, 
and a good heavy hurricane or even some more of this water coming 
in underneath of the wall, you see, that presents another problem of 
the underpinning. I mean that water could even wash out some of the 
supporting dirt and cause further settlement, and who is to say that 
another half inch of settlement might lossen those joists up and several 
of the upper floors could collapse on the building. 

Q. From your visual observation of that wall, would you say it 
is leaning sufficiently to require or that would require that that would 
be anticipated in this job? A. I would certainly think so. 

Q. What else would have to be done? A. Well, of course you 
would definitely have to have--probably the whole stairway would have 
to be gutted and rebuilt. In order to get this steel frame up, which 
would be steel columns going from the basement to the roof of the fifth 

339 floor, to make the building now conform, you would have to gut 
the whole stairway. | 

*« * * * 

Q. Well, I want your opinion as to the most economical way to 
restore the wall there to a usable wall that would not be dangerous and 
correct the defects that are appearing in it now. A. I think that is the 
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only way to do it, is with the structural steel plate. 
The only other way would be to take away three or four floors 
from 627. 
Q. You mean make it a two-story building? A. Make it a two- 


story building. 
ak * * * 





Q. Then the steel frame would be the most economical ? 
A. That is my opinion. | 
340 Q. In installing that steel frame, what, if anything ‘is done to 
the existing wall itself? A. Well, I can read from our estimate. 
This is what we figured we would have to do to the building: 
We need a conveyor, rental, to remove the debris. : 
We have to remove the brick areaway wall. We would have to ex- 
cavate for the wall. We would have to brace and needle, shoring and 
pumping for the above wall. Concrete underpinning for that part of the 
wall. ! 
Back -fill the rear yard. We would have to replace about 45 
square feet of wall, would have to replace the areaway stairs, the rail- 
ings, miscellaneous items, drains, temporary shoring. i 


250 square feet of sidewalk; repair one story of the shed wall. 


Remove debris. 





Now, in the new work in the basement we would have to move to 
a new temporary location and unhook the airconditioning unit , disconnect 
piping and re-install. We would have to disconnect the electrical, main- 
tenance, and reinstall. We would have special permits to qbtain for 
doing this work. | 

We would need concrete footings for temporary shoring of the 
center columns. We need excavation, 30 yards of concrete, reinforcing 
steel, structural steel jacks for heavy hydraulic, with adjustable screws, 

341 shoring on the outside, line-up jacks and shoring for the row of 

columns in there. ! 

We need shoring on five levels; the second, third, See and fifth 
floor, and the roof. 
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We need to cut, remove floor and ceiling as required, and also 
remove whatever was in there, the furniture and so forth. 


We have to repair the damaged structural steel columns in the 


basement that are out of plumb, install permanent footings for the new 


columns, about 25 cubic yards of concrete. 

Raze three stories of brick; trash and window ramps for public 
protection. Temporary protection of the front wall. 

Furr and brace, approximately 12 tons of reinforcing steel, 
probably, about--this type of work--would be up around $500.00 a ton. 

Underpin present wall. 

Repair two stories andpart of basement wall. 

Replace 1500 square feet of 8 inch wall. 

Remove temporary protection and shoring. 

Rebuild fireproof stairway and steel stairs with landings. 

Plaster to fireproofing of all these columns and beams. 

Replace basement and replace basement floor. 

Plastering: 

New furring, lathing and plastering, about 1,000 square yards. 

Patching, replacing broken plaster, painting and refinishing of 
about 15,000 square feet of walls and ceilings. 

Replacing asphalt floors,furniture, underlaying, about 3,000 
square feet. 

Repair roof. 

Then, of course, you have the contractors’ overhead, profit, 
insurance, contingencies. 

You would have a fee for architectural and engineering services. 

You would also have to--I think that trash bin was not included 
in the estimate. That is a $430.00 item. 

So we figured that with our experience and with the help of a 
few subcontractors--and incidentally, the largest contractors in Wash- 
ington rely on 75 per cent of the subcontractors to put their figures to- 
gether. So we have done nothing here that any contractor-- 

Q. Would you give us your figure on what it would cost? 
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A. We would say roughly $79,000.00 to $80. 000.00 to put this building 
343 in the shape it was in before the damage was done. 
Q. Now, Mr. Keller, with respect to the work to be performed 





in the rear yard only, that is, to back-fill, also to relay the concrete 
and the steps and so forth, what in your opinion would be the cost for 
doing that work? A. The back yard? | 

Q. Yes, sir. 

Q@. From our estimate it looks like somewhere between five and 
six thousand dollars. | 

Q. In your opinion, Mr. Keller, can that work of eee 
installing the concrete in the rear, installing the drains and the steps, 
and what is required to be there, be done for $350.00? A. I don't 
know how. | 

Q. My question is, can it be? A. No, I definitely think that 
that would not even begin to touch it. | 

Q. Now, Mr. Keller, have you observed the new building as it 
now is located on premises 629? A. Yes, sir. 





Q. You noticed there was a rear door in the east wall? 
A. Yes, sir. | 
Q. Do you remember when that rear door was installed? 
344 A. That rear door was there the first day I looked at the build- 
ing and I mentioned to Mr. Ostrower-- | 
Q. Don't tell us what he said. A. No. 
Q. But from your observation is that door proper in that wall? 
A. The door was definitely illegal. : 
Q. Under what? A. Well, we have done a lot of mots in the 
District of Columbia, and you are not allowed to have-- 
MR. AMMER MAN: I object, if Your Honor pleases to any legal 
conclusions. 
MR. MILLER: Does that meet the code? | 
MR. AMMERMAN: Objection to that, if Your Honor please. 
THE COURT: I think you had better get the District to testify 
to what the Code requires, or introduce the Code. 
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MR. MILLER: You may examine, Mr. Ammerman. 
CROSS EXAMINATION 

BY MR. AMMERMAN: 

Q. Mr. Keller, will you tell me how much charge you made 
for getting this information together? A. $300.00 

Q. $300.00? A. Yes, sir. 

345 Q. And have you been paid? A. Yes, sir. 

Q. Are you being paid for your being a witness here today ? 
A. Yes, sir. 

Q. How much are you getting for that? A. For four hours 
testimony will be $100.00. 

Q. Now, if this work were done, if Mr. Ostrower decided to 
do the work, do you credit him with that money? A. No, sir, abso- 
lutely not, because I wouldn't be doing repair work for him. He would 
have to have a registered architect-- 

Q. Wouldn't you be doing any of the drawings or structural work 
of any kind? A. There was no mention of it made at any point. 

Q. In other words, it has never been discussed with you tht 
you were to do other than make an inspection and report and be paid 
for it, no intimation that the work would be done and you would have 
any part of it; is that correct? A. That is exactly correct. 

Q. Do you have the building code with you, sir? A. No, sir. 

* a * * 

346 BY MR. MILLER: 
Q. Mr. Keller, when this work is to be done, is it possible that 


the premises could be occupied during the progress of the work? 


A. No, sir. 

* * * JT would estimate at the best six months and probably 
nine months before the thing would be finished. 

MR. MILLER: Thank you, sir. 

BY MR. AMMER MAN: 

Q. You said, I believe, in your direct examination, that this 
1, 2, 3, 4 meant the underpinning prescribed by the Building Code? 
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A. Right. 
Q. Would you find that in here, please? A. Here. is the sec- 
347 tion (indicating). 
MR. MILLER: For the record, would you refer to what section 
it is, please? | 
THE WITNESS: Article 80305, titled "Underpinning. " 


BY MR. AMMERMAN: 
Q. Read the language there which refers to this 1, 2, 3, 4 


system. . (Reading) : 
"The Director of Inspection shall be notified before walls 
are underpinned in order that he may approve the manner of do- 
ing the work. All underpinning must be carefully executed in 
short sections so as to amply safeguard the adjoining building. 
Underpinning must be with hard brick thoroughly imbedded in 
Portland cement mortar or with concrete not weaker than Class 
C, gravel not exceeding 2-1/2 inches with a maximum slump of 
6-1/2 inches. If brick underpinning is used, red brick shall be 
required for underpinning all walls over three stories in height, 
and when wedge bricks are not required, bricks shall be pro- 
perly split or slate wedges may be used. If concrete underpin- 
ning is used the concrete shall be brought up to within 2 inches 
of the bottom of the old wall and allowed to set for 24 hours be- 
fore wedging and the remaining space with concrete, Footings 
underpinning wall shall be in accordance with the requirements 
of Article 80302 except that properly designed stepped up brick 
footings may be allowed." : 
Q. Well, this is your method of following that Code provision 
when you mark off these four-foot sections and number them 1, 2, 3, 
4,1, 2, 3, 4andsoforth. That is not required by the Codé, but that-- 
A. Well, being a lawyer, you won't-- 
Q. No, Mr. Keller, being an engineer and a witness, you 
stated when you first put this on the board that this was done apeisats 
to the Code. A. Right. 
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Q. That is not quite accurate, is it? A. I would say it is, 


because, listen to what it says. 
Q. Youreadit. A. "The Director of Inspection shall be 


notified” -- 
* * * * 


349 Q. When a wall is underpinned in the District of Columbia or 
I guess almost any jurisdiction with which you might be familiar, the 
Inspection Department is pretty much on the job all the time, aren't 


they? A. Should be, yes, sir. 
Q. Aren't they in the District of Columbia? Hasn't that been 


your experience? A. Yes and no. 
* * * ss 


Q. You don't know what it was in this situation, do you? 
A. No, sir. 

Q. In referring to this as an original footing before any of this 
work went on underneath-- A. Right, sir. 

Q. --and extending the wall and underpinning it, you said they 
knocked off this piece which extended beyond the wall and then contin- 
ued on down and laid a new footing below it? A. That's right. 

Q. Was that the case in this particular job? A. I don't know. 


I can't tell. 
350 Q@. You weren't there when they did any of that work, were 


you? A. No, sir. 

Q. You'don't know whether there was a footing there to start 
with, do you? A. Right. 

Q. Isn't it a fact in your experience as a civil engineer that a 
lot of walls on buildings this old, and five-story buildings, are laid 
without foundations, without footings? A. It is possible. 

Q. Do you know if it was done in this case? A. No, sir. 

Q. You don't know if it was or not? A. No, sir. 

MR. MILLER: [If Your Honor please, I don't think he is answer- 
ing the question. The question is not what was possible, the question is, 
does he know whether a lot of buildings five feet--or five stories--have 
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been laid without underpinnings. 
THE COURT: Apparently he made no effort and didn't find out 
whether there were footings here and says he doesn't know whether 





there were or not. 
* * * * ! 
351 Q. Did you see, sir, in the course of the construction, that an 
eight-foot wedge was exposed like that? A. Yes, sir. | 

Q. Do you have it in the photographs there? A. No. 

Q. These photographs were taken at the time these walls were 
exposed, weren't they, some of them? A. You can only see it from 
inside of 629. In fact, it was the District Inspector, Mr. Vogel, who 
pointed out to me that the underpinning was in excess of four feet. 

Q. Now, in this photograph, Plaintiffs’ Exhibit 4-N,, it shows 
part of that wall, does it not? A. Right. : 





Q. Does that show any eight-foot section exposed there? 


A. You can't see anything there. | 

Is this before--this is looking at the building from E Street. 

Q. Yes. A. And this is the wall in question, here. 

Q. That would be 627 over there(indicating). A. Right. You 
could definitely not see it from the photographs. It would be impossible 
to see it. 

352 Q. But you saw it personally? A. Yes, I did. 

Q. And it was eight feet? A. Right, sir. | 

Now, wait a minute. I said--of course we didn't measure it, 
but I mean after being in the building business for a long time I can 
look at that door over there and see the difference between four feet 
and eight feet or three feet and six feet. i 

Now, as I say, Mr. Vogel, the inspector, pointed it!out to me. 

That was not Mr. Fairbanks, the inspector that was on the job. 
This was the engineer that checked with him. 

Q. But the District had its inspectors on the job? A. Yes. 

Q. Did they come there as the result of your call at this par- 
ticular occasion? A. They came there--now, Mr. Fairbanks didn't, 
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but Mr. Vogel and Mr. Betts came there as the result of our notifying 
them that we felt this wall was in an unsafe condition. 

Q. When you say "our" notifying them, do you mean yourself? 
A. My partner and myself. 

Q. You two engineers called up and told them about that particu- 

353 lar condition; is that right? A. No, sir, we wrote them a let- 

ter. 

Q. Have you got a copy of that, sir? A. I think Mr. Ostrower 
has it. 

Q. Mr. Ostrower has your copy of the letter? A. I think he 
has a copy. 

MR. MILLER: This merely says he gave us a copy. 

THE WITNESS: Yes, sir, I have a copy of it here. 

BY MR. AMMERMAN: 

Q. You have your copy? A. Yes, sir. 

Q. May Ihave it, please? A. Yes (handing). 


* * * * 


(Thereupon letter, Keller, Loewer & 
Associates, 4-18-58 to Dir. Dept. 
Licenses and Inspection, D.C. , was 
marked Defendants’ Exhibit No. 2 for 
identification. ) 


BY MR. AMMERMAN: 

Q. This Defendants' Exhibit 2 is a letter from Keller, Loewer 
& Associates to Mr. R. Donald Kenny, Deputy Director of the Depart- 
ment of Licenses and Inspections, Government of the District of Co- 
lumbia, Washington, D.C., and is dated April 18, 1958. 

Did you get a reply to this letter, Mr. Keller? A. Yes, sir. 

354 Q. May I see it, please? A. It was by telephone. 

Q. You got no written reply? A. No, sir. 

Wait a minute; I would like to correct that. We did get a writ- 
ten response (handing). 


* * * * 


Q. Was there any other correspondence with the District 
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Building? A. Not as far as we were concerned, no, sir. 





Q. May I see your files, please? | 
355 MR. MILLER: If your Honor please, I don't think he ought to 

go into a fishing expedition through the witness' file. 

MR. AMMERMAN: The witness fished all through it, Your 
Honor. 

I asked Mr. Miller during recess to let me look at it, and he © 
wouldn't permit the witness to do it : 

I am entitled to see what the witness refreshed himself with. 

THE COURT: You are entitled to see what he refreshed him- 
s elf with, which was a memorandum, I think it was, was it not ? 

THE WITNESS: It was a report that we furnished Mr. Zoslow. 

TEE COURT: You are entitled to see that, Mr. Ammerman. 

MR. AMMERMAN: Now, during the recess you also were in 
a rather spirited conversation with Mr. Miller practically all through 
the entire recess and you had some papers and things. What were 


they, sir? 


THE WITNESS: Well, I could say of the ten-minute recess I 
spent five minutes of it in the hall smoking a cigarette and getting a 





drink of water, and the other five minutes I spent trying to point out 
to Mr. Miller that even though the District of Columbia Code does not 
specifically spell this out, before they will issue a permit this infor- 
356 mation about the four-foot underpinning has got to be on the 
plans before their inspector will approve the plans. : 
Now, the second thing I talked to him about was the point that 
I thought it was very important that Mr. Vogel, who is the D.C. engi- 





neer who approved this job, is the one that pointed out that the under- 
pinning was done improperly. | 
Now, that is what we were discussing. 

He also showed me the reply to a letter here. 
MR. AMMERMAN: May I see that, please? i 
Just don't look at Mr. Miller. If I ask for it, you can assume 


I have that right, sir. 
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BY MR. AMMERMAN: 
Q. Now, this is Mr. Zoslow's reply; and what is that letter 
in your hand? A. This is our contract if you would like to know what 


our fees were. 
* * ac 


357 (Thereupon letter, 4-28-58, DC Dept. 
Licenses and Inspections to Keller, 
Loewer & Associates, and attach- 
ments, was marked Defendants’: Exhi- 
bit No. 3 for identification.) 


MR. AMMERMAN: [I ask that a letter which the witness has 
made reference to, the date, May 5, 1958, and being a letter appar- 
ently from Hyman Zoslow to Mr. R. Donald Kenny, Deputy Director 
of Department of Licences and Inspections, Government of the Dis- 
trict of Columbia, and dated May 5, 1958, be marked Defendants’ 

358 Exhibit No. 4 for identification. 


(Thereupon letter 5-5-58, Hyman 
Zoslow to DC Dept. of Licences & 
Inspections, was marked Defendants’ 
Exhibit No. 4 for identification. ) 


MR. AMMERMAN: The report as signed by Mr. Howard L. 
Keller, and consisting of several pages and on the letterfiead of Keller, 
Loewer & Associates, addressed to Mr. and Mrs. Hyman Zoslow, at- 
tached to which are two exhibits marked Exhibit A and Exhibit B, I ask 
that that be marked as Defendants' Exhibit No. 5 for identification. 

THE COURT: Is that the report which he used in testifying? 

THE WITNESS: Yes, sir. 

MR. AMMERMAN: Yes, Your Honor. 

And the fee arrangement confirmed by Mr. Hyman Zoslow ap- 
pearing on the stationery of Hyman Zoslow Co. , and addressed to 
Keller, Loewer & Associates, dated April 22, 1958, I ask that that be 
marked Defendants’ Exhibit No. 6 for identification. 


(Thereupon report, Keller, Loewer & 
Associates to Mr. and Mrs. Hyman 
Zoslow, with exhibits A and B, was 
marked Defendant's Exhibit 5 for 
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identification, and fee arrangement of 
Keller, Loewer & Associates, 4-22- 
58, was marked Exhibit 6 for identi- 
fication. ) 


359 BY MR. AMMERMAN: | 
Q. Now, Mr. Keller, your letter to the Building Department 
or to Mr. Kenny, Deputy Director, Department of Licenses and In- 
spections, indicates certain conditions, damages caused to premises 
627 E as a result of leaving an excavation unprotected following the 
razing of 629, leaving it unprotected for an indefinite pexica of time, 
and during the present construction. | 
That work or damage which you complained of coneieteds ac- 





cording to your letter, of cracks, cracking plaster, sagging and 
movement of walls, resulting, you say, from improper razing of the 
adjoining building, which left unsupported and weakened a nine-inch 
party wall five stories in height. ! 
From undermining of foundations, footings, during the razing 
of the adjoining building, and of present construction, and by water 
seepage and from lack of proper underpinning and protecting of 627 
E Street. 
That is the substance of your letter, is it not, that 4 which I 
just read? 


* * * * 


360 MR. AMMERMAN: Apart from the letter, the matter which I 





just indicated as being in the letter is factually correct, is it not, sir? 
THE WITNESS: In my opinion. : 
BY MR. AMMERMAN: | 
Q. And you have so indicated in your report, which is Defend- 


ants' 5 for identification; isn't that correct, sir? A. Yes, sir. 

Q. That these conditions of which you complained,the cracking, 
the wall, was caused by the razing, the standing of the ground for this 
period of time, and the construction. Isn't that correct? A. Yes. I 
mean, I don't know which one, to actually put my finger on it. I don't 
think the razing had as much to do with it as the underpinning. Is that 
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what you are trying to get at? 

Q. No, Iam not trying to pin this down, but all of them to- 

361 gether contributed to the whole thing? A. That's right, sir. 

Q. You can't say that the razing caused this much of the set- 
tlement or this much of the crack, and the leaving it stand for a period 
of time caused so much more, and the construction caused so much 
more. It is everything together; is that correct, sir? A. Right. 

Q. Now, Mr. Miller asked you if the compressor in the base- 
ment at 625 had anything to do with the crack which appeared in the 
slab of the basement of 625. Your answer was "I don't think so." 

That had been a matter of some discussion, had it not, sir? 

A. Not as far as I was concerned. 

Q. You are familiar with the fact that there was a compressor 
there, are younot? A. Inowam, yes, Sir. 

Q. Didn't you know it before? A. I noticed it the day I was 
there. The two inspections before it was not operating so it wasn't 
obvious that it was any large problem. 

Q. Well, if you saw it operating and saw the amount of vibra- 
tion, or felt it, you could then be in a better position to determine what 
might have caused that crack. Isn't that so? A. Yes, sir, it probably 

362 would be a good point. 

Q. Isn't it a fact that if there was a crack in that basement in 
that slab on which the compressor rested, and which was near the west 
wall of 625, had cracked because of the settling of the wall, the im- 
proper underpinning of the wall, wouldn't the two sides then of the 
c rack been on different levels ? : 

By that I mean, wouldn't there be a tendency of the crack 
toward the wall to sag toward the wall, sag down? A. It should, yes, 
sir. 

Q. Did you make any measurement to see if that was so? 

A. We checked it with a rule that we had there, and it was a very 
slight settlement, on that side, on the side towards the party wall. 
We just checked it with a rule, like this, to see. 
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Q. What Iam saying is, assuming that is the west wall of 625, 


and if the compressor is here and the crack in the slab is there, this 
part of the slab should be tilted down and they wouldn't be both on the 
same level; is that correct? A. I would say that crack, to the best of 
my knowledge, is back in here, quite a way away from the compressor. 
Q. All right, then this part of it here would sag down as against 
the level on the other side of the crack? A. Right. 
363 Q. Now, show me in your report where you made any such 
reference? A. We did not make any reference to that. ! 
Q. Well, isn't that an indication to you if it sags down on that 
side that the wall might have pulled it down and caused it to crack? 





A. Very definitely. ! 
Q. But you didn't think it important enough to put it in your re- 
port, sir? A. Well, I mean I think it ties in with the whole thing, that 
if the wall settles the basement slab is going to sag. I = think they 
are tied together. | 
If the soil settles underneath the wall it is certainly going to 
settle underneath the slab. | 
Q. My question is, you made no reference to it in your report ? 


A. That's right. 
* * * * 





366 @. Now, are these premises above the first floor structurally 
sufficient to take a load in excess of the District allowable of 40 
pounds? A. Actually you would have to tear the roof out, I mean, the 
ceilings out, and see what the floor joists were. : 

The only thing that I can assume is that the man is Operacine 
there, he has an occupancy permit, which means that up until the time 
I inspected the building, the building was sufficiently ony to carry 
the loads that were in it. | 

367 Q. If it would make any difference to your thinking--that is, 
your conclusion based upon your assumption, he had an occupancy 
permit to store those things you saw stored there? A. Right. 

Q. Would it affect your judgment any if I were to tell you that 
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he does not have an occupancy permit for 625 and for 627 above the 
first floor for any purpose? Would that affect your judgment, sir? 
A. Possibly. Then on that basis it should be checked. 

Q. Now, I believe you said in your testimony that the channel- 
ing definitely weakened the wall, using just exactly those words. 

Now, to what extent would you say it weakened those walls? 
And by what extent; I mean, what resulted or could have resulted from 
the weakening of those walls by that channeling? A. In my opinion, 
every place that there was a channel put in there was a horizontal sheer 
plain developed between the brick. In other words, you are destroying 
half of the bond that is holding the wall together. The wall is already 
under-sized. It should be a 12-inch wall, it is only an 8-inch wall, 
and you are taking.out four inches from an 8-inch wall so you only have 
four inches left. 

368 Now, I will say one point, that every engineer might not have 
the same opinion of this particular subject here. 

Q. The District of Columbia doesn't have the same opinion, do 
they? Didn't they require the channeling? A. Evidently they did. 

* * * * 

Q. Showing you Plaintiffs' Exhibit No. 5-F, that shows the 
channeling in the wall and shows a good deal of the exposed wall above 
premises 629 in its then state of construction, doesn't it? A. Right, 
sir. 

Q. There is no damage shown in the wall itself other than this 

channeling; is that correct, sir? A. Well, of course, you would never 
369 be able to see it from this picture. 


Q. Well, have you looked at it recently, the wall? A. Oh, I 
looked at it today from the street. I mean, I couldn't see. 


Q. The wall itself on its exterior surface shows no evidence 
of cracks or anything, does it? A. No, sir, because I mean the logi- 
cal place for the crack to occur would be right smack across the top of 
the beam. 


Q. Across the top of what beam? A. Of the channel in the wall. 
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Q. So that is what caused these--what you would say caused 
this, in large measure, at least, the cracks that you referred to, that 
you saw inside the building. 
Is that correct, sir? A. I frankly think the underpinning--I 
mean it is another one of those things. I can't tell how much to refer 





to this channeling or how much to refer to the underpinning. 

Q. You can't tell which of the damage was caused by what part 
of the razing, the sitting and the construction? A. Right, sir. 

Q. Now, if the channeling were put in properly and was re- 
quired by the District of Columbia, you still would say in your opinion 
as an engineer that it wasn't necessary and weakened the wall; is that 
correct? A. Well, as I tried to point out to you before, all engineers 

370 don't agree on the method of doing this, and my method, I 
wouldn't have done it that way; right. But that doesn't mean that the 
next fellow-- | 


Q. There is room for doubt whether you are correct or the 


District engineers are correct? A. Right. | 
Q. With respect to the wall which was built at the rear of the 
property, the new wall that Mr. Murray put in--let's call it the party 





wall--which at the moment is the east wall of 629 in the rear--you said 
that it wasn't necessary to excavate back as far as appeared to your eye 
to have been done, and you said there were other ways of doing it, one 
of which was this "H" column, which you said was a very expensive 
method; is that right? A. Right. ! 
Q. Now, the normal building of a wall is done, is it not, by 
simply digging a trench on both sides of the area in which the wall is 
to be placed, and then parging what would be or waterproofing what 
would be the outside wall and backfilling. Isn't that correct ? 
A. Right, sir. 
Q. That is the normal way you would build a wall? A . Yes. 
Q. In this particular instance, if you were told that'the sand 
371 or the dirt under the surface of the level at the rear of 627 was 
such that the District inspector required it to be cut back for safety 
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reasons, would you say, then, that this was not good construction on 
the part of the builder to have performed the work in that fashion ? 
A. Well, I would say that it gets back to the same thing: The wall 
would have to be shored. 
Now, we have had several jobs in which the District of Colum- 


bia raised the same question, and we had to shore the wall, by the 
methods I described, which are very expensive. 

Q@. Iam talking about the rear wall. A. I know. 

@. When you say "shored,'’ you mean that in an area of so 
many feet or inches back of where the wall will extend, you put in 
some lumber or other form of retainer? A. Right. 

* x * * 

372 Q@. And in that area a man would have to fit in order to do his 
waterproofing and all, would he not? A. He could do it as he went 
up. It is not as satisfactory as doing it from the outside. I agree with 
you. 

Q. It could be a poor waterproofing job if he did it by leaning 
over the wall and doing it every course of brick that the bricklayer put 
up? A. Lagree it is a poor way of doing it but he still didn't need 
15 feet to get back in there. 

Q. So if he started excavating sufficiently--strike that. 

Let me ask you this: You will agree from your knowledge of 
the building and construction, that a removal of an extra amount of 
dirt beyond that which is necessary to build a wall, costs money? 

A. Yes, sir, definitely. 

Q. And the most economical way to do it is to remove as little 
of the dirt as is possible and still leave room enough to work in? 

A. Not unless you are confronted with having to lag the wall and brace 
the wall. Then it would certainly be cheaper to remove the dirt to get 
the angle of repose that I talked about in there. 

@. Then if you had a limited area in which to work and the 
District inspector, because of the condition of the soil, required that 

373 you keep cutting back until he felt it was safe, then, for the 
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workmen to work in this area that had been then excavated, wouldn't 
you say that it is consistent with good building practice and with an 
eye not to creating deliberate economic loss, that this was good build- 





ing practice to follow? | 
MR. MILLER: Just a moment. I object to it, if your Honor 
please. : 
I think that the question raised itself up by its bootstraps. 
He hasn't established here they have a right to doa thing like 
that. ! 
THE COURT: What is that? I can't hear you. 
MR. MILLER: I say he has not established that he had any 
right, and he assumes that there is a permissive right in the District 





of Columbia to tell a builder to go wherever an inspector says so. I 


say that loses sight of the fact that it overcomes the property rights 


of the man next door. 
Now, the fact it might be cheaper and more economical, that 





is not the test. I object to him assuming at this particular point that 
the District of Columbia had a right to tell Mr. Murray to go back as 
far as he needed to. : 

374 THE COURT: Well, I will permit the questioning. What it 
proves is something else. | 

MR. AMMERMAN: I hope you can remember the question. 

THE WITNESS: I will have to have it repeated. : 

BY MR. AMMERMAN: : 

Q. I say, you would have to agree, would you not, it is good 
building practice once the building inspector insisted that you widen 
the hole that had already been started, in order to do this work that 
you widen it? Isn't that correct? A. Well, Iam forced to admit that 
if you were on your own property there would be no question that that 
would be the way to do it; right. | 

Q. Let's talk about if we were on the other fellow's property. 
Let's leave the law out of it: 

Assuming we had or hadn't the right, once we were ee it and 
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we had an excavation there and the building inspector insisted we go 
back some more for safety's sake, you would say that was the proper 
_ way then to do it, wouldn't you, or do you disagree with that? A. No, 
you are definitely right. If the earth was that bad that it was caving 
in on him, then he would have to definitely try to approach this one- 
to-two slope I was talking about, otherwise the dirt would slide in on 
375 him. But I mean, there is a very good point. If the dirt was 
so bad that it wouldn't stand up by that wall there, then when he went 
to underpin he should have known that he had foundation problems 
through bad soil. 

Q. Didn't you know, sir, or are you finding it out for the first 
time, that several feet of that dirt fell in after the excavation had been 

made? A. That's the first I knew of it. 

* * * 

376 REDIRECT EXAMINATION 

BY MR. MILLER: 

Q. In connection with the razing and seepage and construction 
that you were asked about by Mr. Ammerman, did the razing play a 
very prominent part or substantial part in connection with-- 

* * * a 

THE WITNESS: Frankly, as I told the Court before, I don't 
know how much part the razing had in the whole picture. *** 

* * * * 

BY MR. MILLER: 

Q. ***) Could you tell us from your own observation whether 

377 that condition had prevailed there for a long time or was it of 
recent origin? A. I would definitely say that it wasn't too old, *** 

* a * * 

A. *** Soto my mind--in fact, in between the two or three 
times we were there, we actually saw where some of the cracks 
opened up further, between the one time we were there and the follow- 
ing time, because we took a pencil and marked where the crack ended 


and then when we came back the next time the crack was actually three 
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or four inches away. : 
Q. Now, Mr. Keller, in connection with this compressor, 

could you tell us whether or not you could formulate an opinion as to 
whether or not that crack was the result of vibration or the result of 
settlement? A. I mean, as far as Iam concerned, Iam of the opinion 
the crack was definitely caused by the settlement. Now, I will goa 
step further and say it might be agitated by the vibration, but the vi- 


bration would never have started that bad a crack. 
* * * * 





379 Q. Now, you were asked about proper channeling and you also 


Said there may be a difference of opinion among the engineers. If the 
channeling had been--when you say "proper channeling," what is 
"proper channeling?" A. Well, from what I can gather, the object 
on this particular job was to put the channel in the wall and then run 
380 bolts back through the channeling, tying the wall together, 
and then tying the wall to the floor joists. 
Now, even though I don't agree with that solution, even that 
wasn't done in this case. | 
Q. That is what I am coming to now: 
You didn't see any tying in of channels in the upper floors ? 
A. Nowhere at all. | 
Q. Is there any difference of opinion among engineers that if 
there is no tie-in with channeling that that is a proper method, or is 
there any disagreement about that? A. I don't think there would be 
any disagreement with--I don't think you would find one engineer ina 
hundred that would say that that wall eight inches thick going all the 
way up there should not be tied in to the floor system. It definitely 





would have to be, otherwise I don't care, the District or anybody , is 

wrong. That wall would have to be tied into those floor joists to make 

that channel worth anything. 
Q. My question, sir, is if it is not tied in, tied in through the 





wall, is there any difference of opinion among engineers that that is 
a proper or improper method of channeling? A. I don't think you 
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could find any engineer that would say that that channeling was any 
381 good at all without being tied in. In fact, like I pointed out, 
that is why I think it really hurt the wall more than it hel ped it, be- 
cause they channeled it out and it is not tied in to anything. So all 
you have really got is four inches of brick and a channel sitting there. 
Q. Mr. Keller, you were asked to describe as to the proper 


construction methods of the trench on each side of the wall to be con- 
structed. Do you remember that? A. Right. 

Q. How much of a trench would be dug on the exterior of the 
wall? A. Well, normally when they build a building of that type, it is 
a one-story building and your trench might be at the most 2-1/2 feet 


below the ground. You would never trench a building of this type. 

Q. You are talking about the depth of the trench? A. Right. 

Q@. How about the width of it away from the wall on the ex- 
terior? A. Well, the depth of the trench in good construction would 
be 30 inches. Just wide enough to pour the footing in there. 

Now, of course, when they come above that--I think we are 
talking about two different things. 

382 Q. That is what I wantedto clear up. A. Right. When you 
come above that in a reinforced concrete wall, which this was not, 
this was just a brick wall, I would say a man would only need two feet 
at the most on the outside to parge that wall. 

Q. This'trench you say was dug; is that below the grade of the 
basement? A. Well, the trench I was referring to, a footing trench, 
would be dug below the basement, you see. 

Q. Now, you were asked about good building practices in re- 
spect to whether the ground is porous and soft. 

Is it good building practice to shore a building--to shore the 
ground, Imean? A. Well, let's put it this way: When there is an 
adjacent party involved, the District of Columbia--I mean I have seen 
builders where they come right in and cut the earth bank, and get 
away with it. That is the chance they take. 

Q. When you have ground of a porous nature that might have a 
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tendency to shift, is it good building practice to shore the wall 7 ? 
A. You either shore the wall or cut it back toa one-to-two Slope like 
that, see (indicating). : 

Q. Is it better building practice for, one method over the 
other, forgetting about economics? A. It is purely cost. Naturally 
383 the one way is a lot surer than the other way. I mean, even 

with this method here, if you got a downpour or flash flood or some- 
thing, you still could have the bank wash in with you. So if you weren't 
worried about the money, the best way to do it would be to shore the 
bank. 


Q. Then it is good building practice to shore? A. It is good 
building practice but they don't do it because it costs too much. 
Q. Is it good building practice to parge the wall on the ex- 





terior as you goup? A. No. 

Q. Does it cause any defects in the parging at all? A. I 
would say that is not the way to do it, because, you see, you might get 
half-way up and then have to stop, and the next day come back, so that 
where you stopped the day before and you started again you would have 
a weakened plane in there. The parging should be done, the whole wall 
at one time. | 

Q. Well, in connection with those buildings that go up where 
you don't have a trench on the outside, how were those walls treated? 
A. A wall can be parged--not parged, but they can put waterproofing 
on from the inside, which normally is not satisfactory. : 

384 Now, the other way would be to, if it is a poured concrete wall, 
they can either make the concrete rich enough so that the wall itself is 





waterproof or put an ironite or admix into the concrete in ee to make 
the wall waterproof. | 

Q. In those cases where permission is not received from the 
adjacent property owner to cut back, how is the wall treated for water- 
proofing, if you can't cut back far enough? A. Well, one other way 
you could do it, and we have done it on several jobs, is you would run 
a small, say a four-inch wall up, you see, and parge that wall, and 
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then build your other wall, your structural wall, inside of that. Of 
course, it is very expensive and it is not the best way to do it but it 
could be done in that manner. 

Q. That would make it waterproof? A. Well, you can't guaran- 
tee, you would do everything right and the wall still might not be water- 
proof. 

* * * 2k 

THE COURT: What wall are you talking about now? 

385 MR. MILLER: Talking about the basement wall, Your Honor, 
which has been built here and has the parging on the brick. 

THE COURT: You are only talking about the rear where the 
new wall was built ? 

MR. MILLER: That's right. 

* * 

BY MR. MILLER: 

Q. In your opinion what would have been the best way to have 
parged or waterproofed this wall without digging back into the adjacent 
property of 627, other than digging back into it? A. Well, frankly, it 
is my opinion that the only decent way to parge the wall is from the 
outside. I mean, the only other method, which is not satisfactory, 

386 is doing it from the inside, or building the two walls, which is 
not good either, or they could have poured a reinforced concrete wall 
there. 

aK * 
RECROSS EXAMINATION 

BY MR. AMMER MAN: 

Q. Mr. Keller, this channelling that is in the wall, if it is done 
properly it would have tables going back to the wall; in other words, 


this is a section of channeling, it is recessed into the wall, then there 
would be the bolts like this going that way into the joist. Is that cor- 
rect? A. Right. 

Q. What makes you think they are not in this building? A. Be- 
cause there is a stair well there and they would be clearly visible. 
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Q. Well, they would be in the levels of the floors, wouldn't 

they? A. I know, but there is no stringers in the floors. 
Q. Did you look for them? A. Very definitely. Well, look, 

let me show you: They have a stair opening that goes all the way from 





here up to here. 
387 You see, there is a stair opening here, so it means there are 
no floor joists from here to here. Now, how could they anchor a 
channel into them? This is all opening. | 
Q. Won't it be on the left of a floor? A. Right, iF 
Q. Right. Now, your stairs go from floor to floor. A. Right. 
@. So it would be between the floor of one story and your ceil- 
ing of another, wouldn't they? Isn't that where the joists are ? 
A. Your joists would be right in this line here, and like I say, your 
stairs are coming down here like this, and you have a slight landing 
here, but this is all open from here to here, and how could you bolt 
that through when there are no floor joists on the outside of it? 
Q. Well, how about in back of here? Naturally, you can't bolt 
a wall to floor joists if there are no joists there, and you neve an 





opening. A. Right. 
Q. How about the front of the stairs and the rear of the stairs? 

A. There is no evidence of them there. | 
388 Q. You didn't see heads of bolts? A. No. 3 
Q. Did you look for them? A. I certainly did, very definitely 





* * 


REDIRECT EXAMINATION 
BY MR. MILLER: 
* * ok 
391 THE COURT: Could you use a lag bolt? 
THE WITNESS: I imagine that you could, with the lag bolt go- 
ing in this way, and then lagging this one in here. : 
Now, I think I see what you mean, to lag bolt it into the end of 
the joist. 
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THE COURT: Yes. 

THE WITNESS: It could be done, but I don't think it would be 
strong enough to take it because you have gota two-inch joist in there 
and by the time you put a lag bolt in, I don't think you could get it far 
enough in to grip it. 

* * 

392 BY MR. MILLER: 

Q. Ina building of this age, is there any way to tell from the 
exterior wall just exactly where those bolts should go to hit dead-eye 
into the joists, without coming into the other interior? A. I don't know 
how they would ever do it. It would be just guesswork. 

* * * * 

393 Washington, D. C. 
Tuesday, December 2, 1958 
394 REDIRECT EXAMINATION (Resumed) 
395 BY MR. MILLER: 
Q. And with respect to the tying in of the channels, have you 


looked at the property with respect to that especially? A. Yes, sir, 
I re-checked it to see exactly what had happened here, and I still am 


of the same opinion I was yesterday, and that the stairway part is at 
least 10 to 12 feet long, and there is no possible way to tie those chan- 
nels in there from the outside. It had to be done from the inside. 

Q. Are there any holes through the wall at the stairway where 
there are no joists, of any bolts coming through, or any tie-ins of the 
channel there?’ A. There is no evidence whatsoever of any bolts, 
channels, tie-ins of any sort. 

Q. Now, the channel that appears that is visible from the out- 
side presently ,| does that channel run along the wall where the interior 
is open, that is, the stair well is open on that interior side of 627? 

A. I would say it runs almost the whole length of the building. So that 
would mean it would also cover the stair well. *** 


* *x * 


396 RECROSS EXAMINATION 
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BY MR. AMMERMAN: | 

Q. Mr. Keller, I believe you said yesterday that if you have a 
stair well and couldn't bolt to any joists because there wouldn't be any 
there-- A. Right. : 





Q. --it is a fact, though, if your channel is a piece of iron, a 
piece of steel, or steel beam, which is channeled into the wall and ex- 
tends on both sides of the stair well and is bolted on both sides, that 
that, doesn't it make an effective tie-in of the wall? A. In my opinion, 
no, but, as I say, there is a variance of opinion on it. : 

Q. Engineers would disagree, wouldn't they? A. Quite pos- 
sibly, right. | 
Q. And if the District permitted it, then you disagree with the 
District; is that right? A. Yes, sir. I will tell you why. | 

Q. Because in your opinion it is better practice to tie into 





whatever you have got there? A. Well, my opinion is this: That 
through this section, that on the outside you can clearly see the bolts, 
397 so I know that they are not tied into anything. So how can I tell 

if the rest of these bolts were tied in to anything? : 

Q. Exactly. | 

You assume, Mr. Keller, that because these bolts here may not 
be tied in to anything, that the others aren't. Is that right? But you 
don't know. A. Well, there is no evidence on the inside of the build- 
ing of it being done, you see. That's the only thing I can go by. 

Q. Now, Mr. Keller, when you channel in several inches into 
a party wall, you can expose the joists which are tied into the party 
wall and rest on the party wall from the outside, can't you? A. If the 
building is done correctly you should not be able to see them, but it is 
possible you could, right. : 

Q. If you channel in sufficiently far you will be in the next 
property, won't you? A. Right. | 





Q. And if you channel in as far as where the joists are coming 
in, you will see the end of the joists sticking out, won't you? A. That's 
right. | 
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Q. And if you put your channeling or your beam over that and 
drill a hole, or put a tie bolt through the beam and into the end of the 
joist, that is a tie, isn't it? A. It is possible. 
398 Q. Well, can't that be done, then, without showing it on the in- 
side of 627? A. That's right, it could be done. 
Q. That's right, it could be done. 
You don't know whether it was or not because you couldn't see 
it from the inside. Isn't that right? A. That's right. 
* * x * 
Q. Now, this last thing you gave me was an estimate from Fred 
Gichner Iron works for the trash bin. Is that right? A. Yes. 
Q. You have got it on your estimate, or on your letterhead, 
for $430.00. A. Right. 
* a * 
401 REDIRECT EXAMINATION. 
BY MR. MILLER: 
Q. With respect to this channeling, in the examination that you 


made, did you find on the outside the appearance of bolts at a location 
where the stair well had to be on the interior? A. The bolts were 


evenly spaced throughout the channel, the full length of the wall. 
* % %* * 


Q. Now, if there was no joist on the other side to tie in, would 
the bolts on the'exterior serve any purpose? A. No. No. It would just 
make it look like it was a complete job. 

Q. Would it have any effect structurally upon supporting the 
wall? A. Well, I would definitely say that the critical area of the 
building where the most cracks developed there was no lateral bracing. 
It was right in the stairway. That is where most of your cracking was. 

RECROSS EXAMINATION 

BY MR. AMMERMAN: 

Q. If you have tie bolts immediately adjoining your stair well, 
that is a very important place to have them, isn't it? A. Very much. 

402 Q. Your cracks develop not in the middle of a stair well but 
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at the ends where they are supported, isn't that correct, where you 
have your uprights? A. The worst cracks developed right along the 
stairs, and at the top of the stairs, right across here, see (indicating). 

Q. Iam talking in so far as tie bolts are concerned. Aren't 
your worst cracks, would they be right in the area Iam pointing to 
here, which is the end of the stair well area? Isn't that where the 
cracks would be? A. That is one of the most important places of tying 





in, right. | 

Q. Don't you have tie bolts right up to that area ? A. I couldn't 
swear to it, no, sir. | 

Q. Did you check? A. No, sir. : 

Q. How did you check this morning to see if there were tie 
bolts at all? A. I went throughout the stair well at each landing and I 
went through the offices, to see if there was any evidence of any plas- 
ter cracks, any bolts protruding. 

Q. How do you know tle re were bolts on the outside ? A. I 
don't know whether they were bolts or nuts, but you could see definitely 


around-- ( | 
403 Q. You could see them from the street? A! Yes, sir. 

Q. You hadn't see them before yesterday, had you? A. Oh, 
no, I had seen them before. | 

Q. Didn't you say yesterday you hadn't seen any eviden of 
them? A. Of the bolts. 

Q. Yes. A. I don't think so. 

* * * * 


THE COURT: What would be the cost of backfilling that exca- 


vation ? 

THE WITNESS: Just the backfilling ? | 

THE COURT: Just the backfilling. : 

THE WITNESS: Well, I would say it would be a rather expen- 
sive operation, and the reason is it would be so hard to get the back- 
filling in there. It would all have to be a hand operation. | 


404 * * * * 
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THE WITNESS: We figured for the backfilling of the rear yard, 
it was eight feet deep, approximately 15 feet wide and 40 feet long, or 


200 yards of dirt at an average figure of $7.00 a yard, or $1,400.00. 

5 ae * * 

THE COURT: What would it have cost to have backfilled it at the 
time the wall was erected to the level of the yard, if it could have been 
backfilled from the other side? 

a * e 

405 THE COURT: About $3.50 per cubic yard? 

THE WITNESS: Yes, sir. 

THE COURT: What would it cost to resurface--how thick was that 
concrete on the surface ? 

* * * * 

THE COURT: Well, when you figured the resurfacing of it, did 
you figure it at 4 inches or at 6 to 8 inches? 

THE WITNESS: Well, they have a unit price of 90 cents per 
square foot for it, so I would say from that they must have figured in the 
neighborhood of 6 inches, I would say. 

THE COURT: Well, how many square feet are there? 

406 THE WITNESS: 250 square feet. 

THE COURT: And what would be the cost at your 90 cents a 
square foot ? 

THE WITNESS: That would be $225.00. 

* * * x 

THE COURT: Now, what would the drain, to replace the drain, 
cost? Iassume, of course, that would be done before it was backfilled. 

THE WITNESS: Yes, that's right. 

Well, actually, we had the drain included in the miscellaneous 
items here, because I think that the drain pipe itself probably was not 
destroyed. You see, because I mean--or except for maybe 3 or 4 feet 
of it, because the drain would go out to E Street, and, of course, the 
majority of the excavation was to the rear. So that probably wouldn't 
--I mean we have allowed $100.00 for the railing going to the basement, 
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and the drains and temporary shoring in there. | 

THE COURT: Railing to basement, drains and temporary 
407 shoring is $100.00? 

THE WITNESS: No, $200.00. I'm sorry. | 
THE COURT: Now, what about the steps, the side wall steps ? 
THE WITNESS: The areaway steps we figured at $175.00 
THE COURT: Now, what else did you figure in there? 
THE WITNESS: Rental of a conveyor to move your material in 





there. You see, it is almost inaccessible to get in there except back 
through the alley and you have got to bring it around through the trash 
bin and down those steps, so we had a conveyor rental for three weeks 
at $700.00. 

* * * * 

THE COURT: I thought you said that your $7.00 per cubic yard 
for backfill was due primarily to the fact that it had to be carried in by 
hand? 





THE WITNESS: That is what I meant, that you couldn't actually 


get a crane in there. But you also would have ali-this debris that has 
to be taken out, all the broken-up concrete. You have got to have that 


conveyor to bring in your new brick work, your new bricks mortar, 

and things like that. | 
THE COURT: It can't be carried in there? 

408 THE WITNESS: Oh, it could be carried, yes, sir. — 

THE COURT: Couldn't it be carried in cheaper than geta con- 

veyor for $700.00? 

THE WITNESS: Well, I hardly think so, because if you have 


three or four extra laborers standing around they can eat up the money 





just as well as a conveyor sitting there. And you get some right heavy 
pieces of concrete that were broken up in the building. It could be 
carried in, no question about it. | 
THE COURT: The only concrete back there is what is left of 
the pavement, isn't it ? 
THE WITNESS: Right, sir, and then some of the wall going 








126 
down to the areaway has to be taken out. That would probably--the 
brick would be broken up into big hunks. 

THE COURT: Could any of that be used for backfill ? 

THE WITNESS: Yes, sir, it could be. 

THE COURT: Would that save anything? 

THE WITNESS: Probably it would save a little bit. 

THE COURT: Now, what else did you figure to get five or six 
thousand dollars as a cost for fixing up that back yard? 

THE WITNESS: Well, we have to excavate the walls for 
around 45 feet, we have to brace and needle and shore the existing 
walls there, which weren't underpinned. Those two walls back there 

409 still weren't underpinned, the cross walls coming across, the 
areaway wall would have to be rebuilt because all the support of that 
was removed. The next wall over would have to be underpinned, be- 
cause now that footing is way above the angle for it. 

THE COURT: In other words, your five to six thousand dol- 


lars also includes a great deal of underpinning of the building, of re- 


building walls belonging to the building of 627? 

THE WITNESS: Right, sir. That was all included in what I 
said yesterday. I mean, those are the two major items, are the 
concrete underpinning and the backfilling. That amounts to almost 
$3,000.00. 

THE COURT: Now, did you examine to see how the roof 
joists and the floor joists of 627 are tied in to the walls? 

THE WITNESS: Well, I know that the roof joists are running 
parallel with E Street. 

THE COURT: Well, do they just sit in the walls or are they 
actually tied into the walls in some way? 

THE WITNESS: They are normally just sitting in the wall. 
They sometimes have a little T anchor that comes out and would tie 
in to the intermediate course of brick. 

THE COURT: Do these have a T anchor, or don't they? 

410 THE WITNESS: I can't say because it is all covered with 
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plaster. You would’have to tear up the wall to determine this. 
THE COURT: Did you make any efforttotear out the plaster 
to check it ? | 
THE WITNESS: No, sir, we didn't. 
* * *x * 
THE WITNESS: * * * You see, it is leaning towards the other 
direction about three inches. 
THE COURT: Leaning towards which direction? 
THE WITNESS: 629. 


* * * * 


THE COURT: Now, is there any danger at the present time if 
the back yard is backfilled properly, of that wall shifting as far as the 
portion of it that is adjacent to the building at 629? 

THE WITNESS: If the back yard is backfilled before the under- 
pinning is done of 627; is that what you are saying? : 

412 THE COURT: Yes. ! 

THE WITNESS: I don't think it would be wise. I mean, you 








could backfill up to the areaway but I wouldn't backfill any farther than 
that because it would just make it a lot more expensive to ungezpin the 
rear of 627. 

THE COURT: Well, would 627 need to be underpinried if you 
restored it to its original situation back there ? | 

THE WITNESS: Oh, very definitely. | 

THE COURT: Why? | 

THE WITNESS: Well, once you remove the earth, aes see, you 
have what is considered a fill condition, and by underpinning you are 
disturbing the soil. Now, of course, that is what I brought out in the 
report, that these back walls running parallel with E Street have 
settled and the reason they settled was that their supporting earth 
by this underpinning was removed. 

THE COURT: Which supporting earth; the earth to the west ? 

THE WITNESS: Yes, sir. You see, when you underpin the 
building you disturb the existing soil there. The soil has an angle of 
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repose, normal soil, of one to two, but from the testimony yesterday 
I understand that this soil was so bad that you had to go back even worse 
than that. So you see as soon as you take out earth on this side, then 


the bank has a tendency to slide and you can't ever do anything to get 

413 that earth back into its original undisturbed soil. So not only 
should the party wall have been underpinned, but the other walls run- 
ning perpendicular to it should have been underpinned. 

* * * x 

414 THE COURT: I believe you testified that the west wall is bowed 
out a certain amount, or some amount; is that correct? 

THE WITNESS: Out of plumb. 

THE COURT: Out of plumb. Did you make any effort to meas- 
ure how far out of plumb it is ? 

THE WITNESS: No, sir. We actually didn't do it by instrument. 
I mean, the actual worst place you could seé it, of course, is in the 
stair well, and you could tell mainly, if you look at the door jams, you 
could see that they were definitely out of plumb, and you could also see 
the horizontal movement of the stair. 

THE COURT: Well, didn't your picture show that the greatest 
horizontal movement by the stair was a half-inch? 

THE WITNESS: That was just the particular crack there. Now, 
if you accumulated the cracks all the way across the building--I mean, 
the building doesn't move just at one point. I mean, your whole build- 

415 ing has shifted over there. 

THE COURT: Did you examine into the wall to see how far the 
joists of the roof now rest on the wall? 

THE WITNESS: No, sir. 

THE COURT: Wouldn't that be a relatively simple thing to do? 

THE WITNESS: I think it would in the roof, because the ceiling 
is not exposed. I remember looking at the exposed joists in the ceil- 
ing. But that level up there I think had shifted all the way. I mean, 
the roof joists. | I don't think you would be as concerned about that as 
some of the floor joists, because it probably had tilted, you see, to go 
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up there. 
THE COURT: Well, did you examine any of the ceiling joists 
to see how far they rested on the wall? 
THE WITNESS: No, sir. i 
THE COURT: In connection with these leaks that you noticed, 
showing you one of the plats here which is Plaintiffs’ Exhibit 7, where 
were the leaks that you were talking about ? 
THE WITNESS: This is 629 here. 
THE COURT: Yes. i 
THE WITNESS: Well, I would say--this is E Street here. I 
416 would say from here all the way back through this 629 there was 





definitely evidence that water was coming out of that wall. In fact, in 
this one room back here the tile was coming up off the floor, there was 
a half a dozen mops and some buckets back there, and this wall, the 
plaster was peeling off and all discolored. 

THE COURT: This is where there is an excavation ? 

THE WITNESS: Right , sir. | 

THE COURT: How about up here where there is a common 
party wall between the two buildings ? : 

THE WITNESS: Yes, sir, there was still water all the way up 
to the front. Of course, there wasn't water but you could see where 
the paint was peeling off the wall and it was all discolored and had 
turned white. 

THE COURT: Could that water have been coming from this 
open excavation? | 

THE WITNESS: Sure it could, sir. | 

THE COURT: Is that probably where it came from? 

THE WITNESS: With this drain here clogged up it is probably 


where it came from. Now, if this drain was opened up it could have, 


but it just as easily could have come down from the wall, because 
there is also above the basement level, up in 627 in the stair well, 
certain places up there where the.paint is also coming off, which 


means that the water couldn't have gotten out of the basement up to 
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417 the first or second floor. So there is possibly also water com- 


ing back through there. 
THE COURT: Can you tell why that water is coming in the wall 
there? I mean, was there any evidence of exactly why it was coming 


in there ? 

THE WITNESS: No, sir, there is no evidence. But I mean 
these old walls, unless they are parged-- 

THE COURT: Is there flashing between 629 at the top of the 
roof, and 627? 

THE WITNESS: I would certainly think so. I don't know itasa 
fact, but I would certainly think there would be flashing there. But I 
mean it could be coming from above there, could be getting in that wall 
any way along the two or three floors that are exposed. 

THE COURT: And what would you do to remedy that? 

THE WITNESS: Parge this wall here--the remaining wall up 
here should have been completely parged on the outside. 

THE COURT: What would that cost? 

THE WITNESS: I would have to know the square feet involved, 
but say if it was roughly 40 feet of building and there is say 35 feet left 
exposed, around 1,400 square feet, and scaffolding for that height, 
and getting up there to work, I would think it might cost him a dollar a 

418 square foot to do it. That would be fourteen or fifteen hundred 
dollars. 

* "a 

BY MR. AMMERMAN: 

Q. Mr. Keller, you did not see the excavated area in the rear 
of these premises we are talking about on March 7, 1958, did you? 

A. No, sir. 

Q. The first time you saw it was how long after that date? 
A. It was April 18th. 

Q. Some five or six weeks later? A. Yes, sir. 

Q. You don't know what, if any, damage was done between 
March 7th and the day you saw it? A. No, sir. 
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Q. Or what, if any, damage occurred to this particular area be- 
cause of no activity being performed back there? A. No, sir. 
Q. And your estimate of the cost of doing this work back there 
is based upon what you saw on April 18th? A. Yes, sir. 
419 Q. Now, the drain that you are talking about still exists, does 
it not? A. That is what I was trying to tell the Court, that it would 


just be a matter of probably cleaning up or clearing out the last three 





or four feet of it and maybe replacing a few broken pieces in there, 
because the drain definitely should go out to E Street, it sould not go 
to the rear of the building. 


* * * * 


424 A. *** This wall back here where this opening is, underneath 
of here it was underpinned, but the point is this is a concentrated load 
carrying four stories of building. | 

Q. Yes. A. There should have been special precaution made. 
In other words, when this building was underpinned this should have 
been braced up and shored. 


This is a major problem right there. That is what vanced the 


major part of the damage. 
Q. But there is a lot of damage up in this end of the building , 

isn't there, up this way? A. Right. 
Q. But right here you believe there should have been better 

underpinning than you found there? A. Right. In other words, I 





can't put my finger on whose fault it was, whether it was the District 
Inspector's fault, the engineer that Mr. Murray had who did the job 
for him, or who, but somebody should have taken into consideration 
this concentrated load right here (indicating). 
Q. There is a plenty of load all along the wall, isn't there ? 





A. Yes, but nowhere near like this. You have the wall all the way 
425 across to here. 
Q. Will you tell me why there is more emphasis to be placed 
on this area where I am putting my finger, which is at the rear door, 
than of the wall that supports the same five-story building ? : 





132 
A. Because this is carrying a concentrated load of a beam. In other 
words, you have a column and a footing underneath here and here you 
just have normal underpinning, you see, which will arch over. 

In other words, the theory behind underpinning, and the reason 
we do it in four-foot sections, is that the brickwork arches over that 
section. It actually arches. That is why they leave these sections 
out. So when you get up to underpinning at eight feet, that is when it 
becomes dangerous. 

Q. Weare not talking about that here, are we? A. All 
right, just to give you a rough idea of what we are talking about, we 
are talking about maybe 40 feet of brickwork which weighs 80 pounds, 
which is 3,200 pounds, times the length of this beam which might be, 
say, 10 feet. So it is 32,000 pounds on a concentrated load at that 


particular point, you see. 
oe * * * 


426 A. * * * Of course, I mean the bad underpinning all the way 


through it helped it but this is where in my opinion was the greatest 
damage. 

Q. This is a simple engineering formula? A. That's right, 
no problem. 

Q. Everyone knows this. District inspectors who handle this 
type of work would know that? A. No, not a field inspector. 

Q. Iam talking about an engineering inspector? A. Right. 

Q. You say there were engineer inspectors on the job? A. Not 
until after the building had been damaged. 

Q. And they didn't, as farasyou know, order Mr. Murray or 
Mr. Buchanan, or anyone, to rearrange the underpinning there, did 
they? A. Right. 

x * * * 

428 MR. AMMERMAN: That is Plaintiffs’ 4-O and 4-P. 

THE COURT: O and P were taken on the 5th of March of 1958? 

MR. MILLER: That's correct, Your Honor. 

THE COURT: And do they substantially represent the condition 
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on the 7th of March? | 

MR. MILLER: Oh, yes. There wasn't any change, 

* * * * 
REDIRECT EXAMINATION 


BY MR. MILLER: 
* * * * 





432 Q. Looking at this photograph wich is marked Defendants’ 
Exhibit No. 3 but also marked Plaintiffs' Exhibit 4-H, which was filed 
on March 14th, does that give you a better perspective to pinpoint it? 
A. Right. See, it would be right underneath this line right here. 
Now#1 don't know what this is in the wall here, but I mean’ there is 
where the special precaution should have been taken, right underneath 


this point here. | 
Q. On the exterior? A. And right underneath here, and they 
also should have gone in underneath this building and braced up that 


wall, you see. 

*x * * * 

433 Q. Now, look at the same photograph I have just indentified as 

4-H, Plaintiffs' Exhibit * * * can you tell us what that seems to indi- 
cate? A. It looks like a wooden beam sitting in there. I mean, it 
doesn't make sense to me at all what a wooden beam would be doing at 
a point like that. It certainly looks to me like a wooden beam. 

Q. I show you also a photograph, Plaintiffs’ Exhibit 4-J, which 
is looking to the rear to the basement door. Do you think there should 
have been underpinning on the exterior in addition to the underpinning 





you just mentioned? A. This should have been underpinned here, you 
see. Now, of course, when they disturbed this, then this wall here 
should have been underpinned. : 

Q. Now, did you find any underpinning at all there > A. No, 
sir. | 

Now, of course, right at the corner here they definitely under- 
pinned it in this line of new wall. | 


Q. Yes. A. That's right. Naturally, they underpinned there. 
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Q. And where do you say there should have been additional 

434 underpinning? A. I say it should have been underpinned back 
this way, underneath this wall here. 

a * *x * 

435 Q. Now, your estimates with respect to costs for repairing the 
drain, then, only went to the drain at the lower level at the bottom of 
the steps? A. Evidently that is why it was so low, because naturally 
this would cost a little more money to put this in. 

Q. From your observation of the rear yard, if there was a 
drain at that location, would that have to be repaired or could you just 
take out the top? A. No, that would definitely have to have all new 
pipe in, and I don't know where it would connect to. I mean, that is 
what is called a yard drain, that's right. 

* a *x 

437 WILLIAM J. DAVIS 

DIRECT EXAMINATION 

BY MR. MILLER: 

* * * x 

438 Q. And what is your business? A. Real estate business. 

Q. Are you a licensed broker in the District of Columbia ? 

A. Yes, Iam. 

Q. And how long have you been in the real estate business in 
the District of Columbia? A. 35 years. | 

Q. And are you also a builder? A. Yes. 

Q. How long have you been in the building business? A. The 
same length of time. 

Q. And have you also been a building inspector for the District 
of Columbia at one time? A. Yes, I was inspector there. 

Q. How long ago? A. In 1922. 


* * * 


. Iam President of William J. Davis, Inc. 


* 
A 
* * * * 
Q 


. What is the business of the William J. Davis, Inc. ? 
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A. General real estate business. | 
Q. Specializing in anything? A. In rents and management. 


Q. Now, Mr. Davis, over the course of the years, how many 
different units would you say that you have participated in the rental ? 
A. Well, it would run into thousands. I wouldn't know offhand now. 

Q. How many units do you now presently rent? A. | In the 
neighborhood of 2700. : 

Q. And have you also participated in rental of commercial 
property? A. Yes. 

Q. And have you testified in condemnation cases ? i Yes, I 
have. : 

Q. Have you made appraisals in estate cases? A. ‘Yes. 

Q. Now, Mr. Davis, at my request did you look at the property 


located at 625 and 627 E Street, Northwest ? 
ae Ss * * 





440 A. Yes. I went all through the properties completely. 
Q. In your opinion, what would be the fair rental value of those 


two properties per month? 
* * 
A. $1,539.50 per month. 
CROSS EXAMINATION 
BY MR. AMMERMAN: : 
Q. What does that contemplate, how much space? A. The total 
441 space in both buildings is 10,465 square feet. : 
Q. That is all floors? A. That is all floors, including the base- 





ment. : | 
Q. And you have considered in coming to your fair rental value, 

the use of all floors, or just the first floor where the store is? A. I 

have it broken down on all the floors. | 





Q. Broken down into value for different floors? A. Yes, sir. 
Q. And they all total this sum of $1,539.50 per month? 
A. That's correct. : 
Q. And you assume, do you not, sir, that the rental value that 
you ascribe to this property, is for the building as it is presently being 
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used? A. Well, more or less, or a suitable business. 

Q. And that contemplates the use of the business on the first 
floor and space above the first floor for storage or other purposes con- 
nected with the business on the first floor? A. That's correct, and 
office space. 

Q. Yes, and office space. 

And that also contemplates that you have the right to use all of 
the space in the building for the particular purpose that you saw there 
and for the particular purpose which resulted in your making this esti- 

442 mate; is that correct, sir? A. It is based on the use of it. 
625 E Street, without the store itself, would be of no use because there 
wouldn't be any way to get in there. 

Q. That's correct. And there is also storage space over 627 


which you have access to from 625; isn't that correct? A. That's cor- 


rect. 
* * 
REDIRECT EXAMINATION 
BY MR. MILLER 
Q. With the inspection that you made, do you know of any rea- 
son why that property can't be used as it is now presently used? Is 
there any prohibition against using it for the purposes for which it is 
now used, for offices, store room, and store? A. I don't exactly 
understand your question. Are you referring to the damage to the build- 
ing? 
Q. Zoning, for instance; did you take that into consideration? 
A. What? 
Q. Zoning of the location? A. Yes, I took the Zoning in. It 
443 is business Zoning. 
Q. Is there anything in the zoning that would prohibit that from 
its present use? A. No, nothing that I know of. 
MR. MILLER: No further questions. 
RECROSS EXAMINATION 
BY MR. AMMER MAN: 
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Q. The zoning has nothing to do with the occupancy permit ,has 
it? A. It has if you try to get an occupancy permit for a building that 





is not zoned properly. 
Q. Right; you would not get the occupancy permit? A. That's 

right. | 

Q. Nor would you get the occupancy permit for storage if the 
Building Inspector's office or the Building Department had concluded 
there wasn't sufficient floor load to carry other than, let's say, the 
normal weight that a lodging house would carry; is that correct? 
A. That's correct. It is based on the amount of storage, or what 
weight of storage, whether the floors are sufficient to carry it. 

Q. Right, sir. A. I didn't examine it for that. 

Q. You didn't check the floor load. Of course, you didn't deter- 
mine whether or not there was an occupancy permit issued to the owners 

444 of these two buildings for the purpose which you saw being car- 
ried on there, did you? A. No, I did not. | 

* * * * 

Q. As far as occupancy permit is concerned, you know, do you 
not, from your experience, Mr. Davis, that storage has to comply with 
certain specifications, whether it is light or heavy; isn't that correct ? 
A. That's correct. : 

Q. And if you knew that the floors above the first floor could 
only be used for a rooming house or lodging house, wouldn't that ma- 
terially affect your estimate of the rental value? A. Yes,'I would 
think so. | 

* * 

448 LOUIS J. ROSENBERG 
DIRECT EXAMINATION 
BY MR. MILLER: 


* * * * 


449 Q. Well, what is your business now? A. Iam in charge of a 
laundry that washes industrial rags, by the ton. : 
Q. Did you ever live and work in the District of Columbia ? 
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A. Ididso, sir. 

Q. And directing your attention to the year of 1950, were you 
in the District of Columbia, working in the District? A. Yes. Lived 
on 14th Street in the 2500 block northwest. 

Q. And what kind of work did you do in the year 1950? A. I 
went back to carpenter work on a small scale. 

* * * * 

450 Q. Mr. Rosenberg, directing your attention to the year 1950, 
did you know a gentleman by the name of Mr. William Kricum ? 
A. Yes. *** 

Q. Did you do any work for Mr. Kricum at that time? A. I 
did so, sir. 

Q@. Where? A. OnE Street in the back of his shop, on the 
roof. 

Q. Do you know what the address was? A. Not offhand. I did 

451 know, but I forgot it. 
Q. Do you know what street it was near? A. It is between 6th 
and 7th on E Street, on the right-hand side, going towards the White 
House. 

Q@. And was it near the Bank of Commerce and Savings Build- 
ing? A. I think the bank is right on the corner, or around the corner, 
somewheres, there. 

Q. This work that you did for him, will you tell us what it was? 
A. Yes, Ican. 

Q. All right, what was it? A. I used to come in his place and 
he knew I was doing carpenter work *** 

od * * * 

THE WITNESS: Well, he wanted to make a floor on the roof 
like a gangway, and a rail on the side of the building, to use it in case 


451-A of a fire for the people to go out on the roof. 
cs * ar * 


Q. He employed you to do what, again, to build a ladder; is 
that what you said? A. No. | 
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Q. Afloor? A. The floor, anda railing alongside of the build- 
ing. : 

Q. Now, where was this floor to be constructed? ie On the 
top of the roof, just as a gangway, you know. ! 

Q. Leading from where? A. From the half-part of the building, 
the back building is lower than the other building. He had windows 
there, not far from the roof. So in case of a fire, the people could be 





able to go out through that window on the roof, see. 
Q. Now, this window that you are speaking of, is that the win- 
dow in his building? A. That is in the same building. | 
Q. All right. Now, where was that window located? A. It was 
just a little above that roof, going into the front building. | 
451-B Q. It was inthe back? A. Yes, in the back part of the building. 
Q. And in order to get to the front how would you go from that 
window to the front? A. You mean to the front building or to the front-- 
Q. Iam trying to find out where this platform was going to be 
constructed. A. Oh, it was going all the way back to, he hada ladder 
hung on there, a wooden ladder hung on there. So I brought that floor 





up to there, and then I went from the other side and put a floor there, 
with also a rail, to meet, and left a pass to go down that ladder. 


| 
x 3 * * | 


Q. Now, Mr. Rosenberg, here is Plaintiffs' Exhibit No. 7 and 
here is E Street, and 809 was the property of Mr. Kricum. Now, next 
door is Mr. Zoslow's property? <A. Yes. 

* aa * * | 
Q. Now, can you better describe what you are talking about from 
this plat, if you can do it? A. Iam not much on blueprints. I can do 
any kind of cabinet work, carpenter work, but not on blueprints. 
451-C | THE COURT: Explain to him, Mr. Miller. This is the high 
part of the building ? | 
THE WITNESS: Right. 
THE COURT: This is the two-story building part of the rear. 
THE WITNESS: Right. 
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This is the yard from next door. 

MR. MILLER: That is right. 

THE WITNESS: And here is the opening. The ladder was right 
here somewheres, hooked on to the wall. 

BY MR. MILLER: 

Q. Let's start at the beginning: 

When you went over there, did you examine the property ? 

A. Ags much as I could through the window that leads out to that roof. 

Q. Did you go out on to the roof? A. Oh, yes. 

Q. Did you also go next door in the yard? A. I think I did, 
and that is how I seen that ladder there. 

Q. Was there a ladder there when you first went over there ? 
A. A wooden one. It was a little off from the ground. 

452 Q. Now, here is the rear of both of the properties, and do 
you remember a stairway going down into Mr. Zoslow's basement ? 
A. Yes. It went right in here, somewheres there. 

Q. Now, between that point and the rear of both buildings, give 
us your best recollection where that wooden ladder that you say you 
saw before you did any work, was located. A. You see, this is the 

front building. 

@. This is the front here on E. A. This is the front here. 

Q. And this is a party wall unexposed, and here is the rear 
yard. A. I know that, but what I remember distinctly is this here, 
see, there was an opening between that wall and that wall (indicating); 
something went down there, I didn't know what it was, and that ladder 
was a little away from it, you know. In other words, it was a little 
longer from this building to that opening to go down as it was from the 
back. It was a little off center. It was a little off center. 

Q. As I understand what you are telling us, it is that before 
you started any work there, there was a ladder there? A. A ladder, 
a wooden ladder. 

Q. What kind of a ladder was it? A. It was a wooden ladder, 

453 an unreasonable height away from the ground, in case of emer- 





gency, to land on the ground. 
* * * * | 
455 A. Yes. And we bought a metal ladder, and I = have the tools 
to put it on-- : 
Q. Just a minute. What kind of a metal ladder did you buy ? 


A. It was an iron ladder. 
* * a * 





456 Q. What is your best recollection as to the size or the kind of a 
ladder it was? A. If Iam not mistaken, I may be wrong, I think it had 
flat rungs, you know. | 

Q. You mean the treads? A. The treads. 
ss * ok * 

457 Q. Now, Mr. Rosenberg, when you bought that ladder—-at the 

Ace Wrecking Company? A. Yes. 

Q. What did you do with it? A. They brought it down and asked 
me if I could put it on, andI said "I haven't got the tools," so he tells me 
that an iron and metal worker wants to put it on for $30.00 er $35.00," 
and I said, "You let him do it.” 

Q. All right. You didn't put itup? A. No. ! 

Q. Were you there when it went up? A. No, I wasn't. 





Q. Did you ever come back after it was up? A. Yes. 
* * * * | 


460 Q. Could you tell us, Mr. Rosenberg, what the reason was for 
putting up this metal ladder? A. Because the other ladder wasn't safe 
to climb on, and then besides that, it didn't reach the floor, and it was 
too close to the building. It was difficult to get ahold of it to get up 
there. | 

Q. Did you go on this metal ladder yourself, and use it? 

461 A. Not on the metal ladder. When I was doing the job there was 
a wooden ladder there, and that is why we went and we bought that 
ladder. 





* * 


475 BERTRAM MARVIN VOGEL 
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DIRECT EXAMINATION 

BY MR. MILLER: 

ae * * 

Q. Where are you employed? A. Employed in the District, 
Department of Licenses and Inspections, District Government. 

476 * * * As of November the 13th of this year I was named 
Research Engineer for the District. Research and Standards Engineer 
of the Department of Licences and Inspections of the District. 

Q. Directing your attention to the spring of 1958, what was 
your capacity? A. My capacity at that time was structural engineer 
in the Engineering Branch of the Department of Licenses and Inspec- 
tions. 

Q. In that capacity did you pass upon and approve or disap- 
prove plans for the construction of buildings in the District of Colum- 


bia? A. I did, sir. 
oe a * * 


477 Q. Did you consider and have submitted to you for approval 
the plans for the construction of a building located at 629 E Street, 
Northwest, some time in 1956 or 1957 or 1958, the applicant being 
Jerome S. Murray? A. I hada building, a set of plans for a building 


in the name of Jerome S. Murray submitted to our office. * * * 


478 In reply to that building that you have in mind that you are 
asking about, is an addition toa building located at 501 7th Street, 
Northwest. 

Q. That is what is commonly called the Bank of Commerce and 
Savings Building? A. That's right. 

Q. In other words, it was an addition to that building? A. As 
an addition to that building. 

* * * * 

480 Q. These particular plans, can you tell us to your best 
recollection what they briefly are for? A. It is for a two-story base- 
ment addition to an existing building, the existing building being a 
non-fire-resistor type building, thatis, steel frame and wood joists, 
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I believe. | 
This proposed building was to incorporate--it was steel joist 





construction with sand and gravel concrete slab, with joists bearing-- 
at that time the joists bearing in the existing party walls oH the bank 
and 627 E Street. | 
Q. In other words, that was proposed that the a that is, 
' the west wall of 627, was a weight-bearing party wall? A. At that 
time. | 





Q. And did you approve those plans? A. Yes. 

Q. After you approved those plans, did you make an on-site 
inspection? A. Subsequent to the approval of those plans I made an 
inspection * * * | 

* * * * | 

481 THE WITNESS: I found out that the masonry construction of 
| 


the west wall-- 
482 BY MR. MILLER: 
Q. Of what property, 627? A. 627--was of insutficient 
structural capability to support the proposed construction. _ 
Q. And did you find anything else? A. Ialso found the east 
wall of the bank building in the same condition. ! 


Q. And as a result of that you say you wrote that letter? 
* * * * : 


A. I recommended to the Deputy Superintendent of the Department of 


Licenses and Inspections that neither one of those walls shall be con- 
sidered structurally sound as to be used for motor-bearing walls, 

and that the separate structure shall be provided with a separate 
structural frame, and that those walls shall be used solely as enclos- 
ing walls. 

Q. Now, in your inspection at that particular time aid you 
thoroughly inspect the west wall of premises 627 E Street ? ‘A. The 
exterior thereof, yes. ! 
483-493 * * * * 


Q. *** At that time, when you inspected the building, 627, and 
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that wall, the exterior wall, was there any cracks or any defects in 


the wall ? 

THE COURT: This is February 25th you are talking about ? 

* a * * 

A. Vertical cracks crossing through the brick courses in several 
places. 

* x * * 

494 THE WITNESS: There was an excavation there, but it had not 
been instituted at the time of this permit. It was something with re- 
gard to razing of this previous building. There was an excavation. 

* * * * 

495 BY MR. MILLER: 

Q. What was the condition of the interior of that wall? A. 
There were cracks. 

Q@. Where? A. There were cracks around the stair. 

* * * * 

A. Between the second and third floors, and also between the third 
and the fourth floors. 

* * * * 

496 @. Had you ever been in premises 627 in the interior when you 
saw no cracks? A. No, I have not. 

* * x * 

Q. Now, as a result of this inspection, you made this recom- 
mendation to the Deputy Building Inspector? A. Deputy Superinten- 
dent. 

@. Andasa result of that, what happened? A. The owner re- 
tained structural engineering and came in with revised structural 
drawings showing a structural steel framing system to carry the floors. 
That is, beams and columns to carry the steel joists. 

ate * *x * 

497 THE WITNESS: I approved it on February 28, 1958, and the 
permit was taken out the same day. 

BY MR. MILLER: 
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Q. Did you then later make an on-site inspection after you ap- 
proved that second plan? A. Yes, sir. ! 

Q. Can you tell us when that was, approximately, to your best 
recollection? A. It was considerably after the building had been under 
way. : 

Q. You mean the construction of it? A. Yes, sir. ! 
Q. Do you know how far it had progressed? A. Steel joists 
had been set. 

Q. Sir? A. Steel joists had been set on all floors and I be- 
lieve they were pouring the concrete slab on the first structural floor. 
That would be the first floor, not the basement floor. ! 





* * * * 


498 A. There were two others besides myself from the District 


Building, an engineer that was there at the request of the owners of 
627, andI also met Mr. Murray there, but I don't think he was asked 
to be there at the time. : 

* * a * 

Q. Now, when you made this inspection on site at that time, 
can you tell us what you found? A. We made an inspection of the 
premises 627, the interior, through the building, and found numerous 


cracks. 
xk * * * 
We found numerous cracks and other deficiencies. — 
Q. At that point, can you give us your best recollection, Mr. 
Vogel ? | 
You know definitely you were in the building, in the interior, 
499 at that point? A. Yes, sir. 
Q. Can you recall from that moment or that particular time, 
had you been in the interior of the building prior to that time? 
A. This was the second time I had been in the building. _ 
* ae * * 
A. We found--I found cracks around the stair well. *** — 
Plaster cracks around the stair well, and also--I don't know if 
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it was Mr. Zoslow, or Mr. Zoslow's office, there were also cracks. 

K * * * 

500 A. * * * But there were evidences of plaster chipping off the 
cracks which would indicate a new condition, a relatively new condi- 
tion. How old that condition would be, I don't know. 

* * a * 

Q. Would you say that the conditions that prevailed were worse 
than they were the first time you were there? A. Those conditions 
were worse. 

* x cg * 

A. The only portion of that wall at this time at this inspection that 
was exterior was that portion above the roof of the building being con- 
structed as an addition to 501 7th Street. 

a * aK * 

506 THE WITNESS: *** Presuming this is the section of wall that 
is to have underpinning, the normal procedure, as I say , varies under 
the different conditions of the site. Ona continuous bearing wall or 
non-bearing wall that is to be underpinned, the normal procedure is to 
underpin in sections of approximately four sections numbered thusly 
(indicating) . 

* * * * 

Normally we prefer to have the width not more than four feet. 

* * x* * 

508 THE WITNESS: *** I would say that possibly that it was over 
four feet. 

* x* * * 

There was a requirement for additional underpinning that was 
later revealed. 


* ax * * 


509 I believe there was a structural beam carrying a considerable 
bit of masonry that should have been taken into due consideration dur- 
ing the underpinning. 

* 
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511 BY MR. MILLER: | 
Q. Here are two more, photographs which I will show you, 
Plaintiffs' Exhibits 4-H and 4-L, showing the wall that had been con- 
structed, and also the areaway in 627. | 
Now, looking at those photographs, can you tell us the location 


where you think the additional underpinning should have been made ? 
* * * * 


A. *** There is another wall involved that should have been 


underpinned. 3 
Q. Which one? A. This wall right here in this areaway. 
ok * 2k * : 

512 A. This entire wall should have been underpinned to a point 

of approximately one to one or one to one slope. If this wall went 
down 6 feet below this one, then they should have come back out 6 feet, 
approximately. ! 
Q. Do you remember there were steps dug up to go'in there? 
A. That's right. | 
Q. Is that the location? A. Yes, sir. 
Q. What length should that wall have been underpinned, if any 
length? A. I would have underpinned the entire wall, sir. | 
Q. Will you tell us the procedure or the best method or method 





that should have been employed for precaution to underpin ?. In other 
words, what kind of underpinning, exactly, should have been there ? 
MR. AMMERMAN: Now, if Your Honor please, we might just 
as well get this out in the open now. I object to this testimony on the 
ground that as of the time we are talking about, as of the time this 
thing might have, and according to the witness, should have, in his 
opinion been underpinned, we were restrained by this Court: from 
doing it pursuant to action taken on the part of the plaintiffs, 





513 Therefore I submit, if Your Honor please, we did the next 
best thing. We underpinned as best we could, with no dispute about it, 
and the approval of the District of Columbia, and we can't be charge- 
able with neglect or failure to do anything which in the opinion of an 
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expert should have been done, but which in the opinion of the inspectors 
was Satisfactory without, and they permitted it. 

I don't think we can be charged with this dereliction, if you want 
to call it. 

* * *x ok 

THE COURT: This Court granted an injunction on March the 
"th which thereafter prohibited the defendants from doing anything 
over there. So that it seems to me the final question is going to be, 
did they fail to do something before the 7th of March, 1958, the stage 
the construction was then, which they should have done and didn't do. 

2 * * * 

515 THE COURT: Now, your temporary restraining order says 

that "the defendants be and are hereby restrained and enjoined from 


trespassing upon, going over, excavating of, or otherwise damaging 


and/or destroying plaintiffs’ property or any parts thereof." 


Now, they certainly couldn't go over there and put in these 
footings without trespassing on it, or without excavating. 

MR. MILLER: They could have applied to the Court. 

MR. AMMERMAN: We did, Your Honor. 

THE COURT: I do not have the record here. 

Is it in the written record? 

MR. AMMERMAN: Yes, Your Honor, it is in the written rec- 


THE COURT: Where is it? 

MR. AMMERMAN: We filed a motion to vacate the temporary 
restraining order, which states as follows: 

"Motion to vacate temporary restraining order." 

Will Your Honor read paragraphs 1 and 2, where we complain 
that the damage might be done not only to the defendant but to the plain- 
tiffs ? 

Mr. Miller opposed that motion successfully, Your Honor. 

THE COURT: Yes, here is what it says, Mr. Miller. 

MR.-MILLER: Well, Your Honor, they didn't say they wanted 
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to come in and underpin for the purpose-- 
MR. AMMERMAN: Yes, we did, exactly that language, para- 
graph 1. ! 
THE COURT: Said it would prevent proper underpinning of the 
party wall which would result in danger to the adjacent property, and 
that irreparable injury may be done to the plaintiffs Zoslow and the 


defendant Murray. : 
Frankly, Mr. Miller, I don't see what else you could have ex- 


pected them to do. ! 
Well, in any event, Mr. Miller, in order that you ne make 


your record, you may question this witness as to this underpinning, 
517 and Mr. Ammerman can cross examine him on ee it should 
have been done, and so on. 
* 5 
BY MR. MILLER: ! 
Q. Now, Mr. Vogel, could you give us your best recollection 
when you made this on-the-site inspection of this particular property 
in company of these engineers? Do you have any recollection of that at 
all? A. I believe it was some time the latter part of April. Iam not 





positive. 
@. And when did you say they applied for and received the 
approval of the second plans ? 


* * * * 


THE WITNESS: Iam sorry, the 28th of February. 
* * * * : 





A. The underpinning should have taken place immediately. 

Q. Immediately after what? A. Immediately before the start 
of any excavation. At the time of my initial inspection in the field a 
portion of the footing--how big I don't remember--of 627, of the west 


wall of 627 E Street, was exposed. | 
Q. And what kind of underpinning should have been used or in- 
serted, or the manner of the underpinning constructed? In other words, 


would you describe the kind of underpinning that should have been put 
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there? A. From all outward appearances of the wall, the system I 
have indicated on the board there would have been very satisfactory. 
@. You mean the sections? A. The sections. 
Q. And you found no such underpinning there? A. WhenI 
went out there the first time on the 25th of February, at the time I 


told them they could not use the walls as bearing walls, nothing had 


been started. 

The second time I went out there, that I can remember speci- 

519 fically, was in the company of Mr. Betts and Mr. Keller, and 
I think the inspector was there at the time. That was after a consid- 
erable amount of work had been done. At that time I think they had 
put the roof on the building and were pouring part of the slabs on the 
first floor. 

The underpinning should have been completed as soon after-- 
should have been started as soon after the start of the construction of 
the job as possible. 

* ok * * 

520 THE WITNESS: I recently approved a large building in the 
District of Columbia, at 1120 Connecticut Avenue, Northwest, the 
Bender Building, in which the underpinning consisted of piles driven 
down alongside this underpinning, serving a two-fold purpose. It was 
used as sheet piling and also brackets were welded to the frame of 
the piles. 

* * * * 

"H" beams of this nature were driven down. Lagging was put 
in between two series of soldier beams to hold the earth back, and to 
the existing building up here a bracket was welded to this sheet piling 
and that supported the foundation of the existing building. 

There are innumerable methods. *** 

* * * 

CROSS EXAMINATION 
BY MR. AMMERMAN: 
Q. Mr. Vogel, showing you Plaintiffs' Exhibit 4-J, that shows 
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the area where you said you would have underpinning under 627, the 


rear entrance. Is that correct? A. Yes, sir. 





Q. Now, from the appearance of the construction shown on that 
photograph, which was taken on March the 5th and represents, accord- 
ing to witnesses, the condition which existed on March the 7th, it was 
not too late then to have underpinned in the manner in which you des- 
cribed, was it? A. If this earth was undisturbed earth, that is, the 
natural undistrubed ground, at that time this footing would be even level 





or below the grade of this earth and it would not be necessary at that 
time to underpin. : 

If this condition had existed, such as this back here where there 
was excavation down below that wall, then underpinning would have been 
prescribed. 

* * * sg | 

522 Q. Showing you Plaintiffs' Exhibit 4-0 and 4-P, which brings 
into focus the same general area, you can, I believe--first let me say 
these pictures were also taken on March 5th, and it is the testimony 
in this case that it represents the conditions which existed substantially 
as of March 7th. 

Would you say from an examination of those two photographs 
that the underpinning which you describe or which you would recommend 
in your opinion be done under the rear of 627 near the area where the 
door leads out from the basement, it could still have been done? 

A. It still could have been done. : 

* * * * : 

526 THE COURT: That was the latter part of April of 1958? 

THE WITNESS: Iam not sure of the date. I believe it was the 
latter part of April. | 

THE COURT: Had the wall been extended all the way back of 
629 to the Second National Bank Building at that time ? 

THE WITNESS: At the time I made an inspection, it had. The 
wall of the addition had been raised to its full height, sir. 


THE COURT: Now, at that time, with that wall there, would it 
| 
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still have been possible to have gone over in the rear of 627 and under- 
pinned that north wall? 

THE WITNESS: Yes, sir. 

THE COURT: And would that in your opinion have stopped any 
further damage? 

THE WITNESS: It's hard to say, sir. It would not have hurt 
the conditions any. Whether it would have stopped any further damage, 
or not, it is one of those things that you can't put your finger on. It is 

527 something that you can't be positive. 

More than likely it would have helped, would have saved any 

further deterioration, but whether it definitely would or not is hard to 


* 


GERALD A. KEANE 
DIRECT EXAMINATION 

BY MR. MILLER: 

* * * * 

Q. Where are you employed? A. Second National Bank of 
Washington. 

Q. In what capacity, sir? Vice President. 

Q. Now, Mr. Keane, I refer to the Second National Bank Build- 
ing on 7th Street. Are you familiar with that? A. Yes, Iam. 

@. And'the present building goes back to how far? A. It goes 
back to 1910. 

Q. I mean, to what landmark, or does it go back to an alley? 
A. It goes back to an alley in the rear, yes. 

Q. The present building as it exists, how long has that been 
in its present structure, in existence? A. To my knowledge, it has 
been there since 1910. 

MR. MILLER: No further questions, Your Honor. 

THE COURT: Mr. Miller, if this is supposed to mean some- 

thing to the Court, I don't know what it is. 

MR. MILLER: I think one of the segments of their case is going 
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to be that they have an uninterrupted right of way sort of by step, and 
I want to show that with respect to the first segment, that that right 
of way has been extinguished because of the fact it has been built on 
for more than 30 years. I think it will fit when the times comes, 
Your Honor. | 

THE COURT: You mean you are going to try to show that the 
right of way is under the bank building? 

MR. MILLER: Part of the original right of way in 1800, 

Your Honor,was created where the bank now exists on the rear sec- 
tion. It is a right of way of 11 feet, 7-1/2 inches. 

MR. AMMERMAN: We agree, if Your Honor please, that part 
of the original right of way is built upon, but there is enough left and 
creation of an additional piece by our deeds which leaves’ ‘the continuous 
right of way, as has always existed. | 
THE COURT: All right. 


* * * * 


MR. MILLER: Now, Your Honor, that concludes our case. 
930 MR. AMMERMAN: May it please the Court, I have a little law 
I would like to argue. 
THE COURT: Well, let's recess for ten minutes , and then we 
will come back fresh and listen to the law. 
(Short recess taken:) 
THE COURT: Mr. Ammerman. i 
MR. AMMERMAN: May it please the Court, I think my motion 
can be termed a motion to strike certain evidence, ora motion fora 





finding in favor of the defendant, depending upon what view Your Honor 

will take of certain segments of the case. | 

* * * * | 

531 Again, with respect to the injunction proper, we submit that the 
defendant has failed to prove that we are not entitled to use the rear 





four feet of Lot 647 as an easement or right of way, pursuant to the 
deed which he himself has in evidence, and the only question there, if 
it be deemed a deficiency in my motion, would be the getting into 
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evidence of all of these other deeds which we submit, if before the 
Court, would indicate that there is proper right of way across the rear 
of 625, and out into the public alley. 

THE COURT: Let me ask you this: 

You are not asking in your pleadings that this Court decree and 
declare a valid existing easement in your favor? 

MR. AMMERMAN: No, Your Honor. 

THE COURT: You bring that up only as a reason for dissolving 
the injunction ? 

MR. AMMERMAN: That is correct. 

THE COURT: All right. 

MR. AMMERMAN: In other words, I say the issue here, the 
burden of proof, is upon the plaintiffs to show that we, who he charges 
were using this areaway in violation of his rights, did not have a proper 
easement, especially when he offers in evidence a deed showing that 


we had an easement. 
532 I think the Court can take judicial notice you don't have ease- 


ments running into blank walls. 

THE COURT: Frankly, Mr. Ammerman, I don't really see how 
the easement enters into this case in any important degree. 

MR. AMMERMAN: We want the right, of course, to maintain 
the right of way, to use the right of way. We need it under the Code, 
and we don't want to be enjoined from having that right of way. 

THE COURT: That's right. You simply don't want me to enjoin 
it. 

MR. AMMERMAN: That's right. 

THE COURT: But you have not asked this Court to positively 
declare it in your favor. 

In other words, if the injunction was dissolved and they went 
in and blocked you again, they wouldn't be in contempt of court but you 
would have to seek an injunction against them. 

MR. AMMERMAN: We probably then would have to get a man- 
datory injunction, or I think we could ask here, this being a court of 





155 


equity, that the Court do equity and by a proper decree declare this 
to be a proper easement and right of way. : 
THE COURT: You would have to amend your pleadings. 
* * * * ! 

541 THE COURT: I believe in a liberal interpretation of the 
pleadings, as called for by the Federal Rules of Civil Procedure, that 





his complaint is adequate to cover damages caused by improper under- 


pinning if it was improperly underpinned during the course of the con- 


struction. 

2k * cd 

553 THE COURT: Is that the first one? 
MR. MILLER: This is in 1937, Your Honor. 
Hyman Zoslow sold it to his father. 
THE COURT: All right. 
MR. MILLER: That is Lot 808. 
THE CLERK: Plaintiffs' Exhibit No. 9. 


(Thereupon deed, 1937, Lot 808, Hyman 
Zoslow to his father, was marked Plain- 
tiffs' Exhibit No. 9 for identification. ) 


THE COURT: This is 1937, when this plaintiff deeds 808 to his 
father, is that right ? 

MR. MILLER: That's right. 

* * cs x | 

554 MR. MILLER: *** Then there is another deed from David 

Zoslow and Hyman Zoslow, and their wives--I am sorry, : Your Honor. 
David Zoslow and his wife to Hyman Zoslow and his wife , , conveying 
Lot 808 in 1940, a half interest. ! 

THE CLERE: Plaintiffs' No. 10. | 


(Thereupon deed, David Zoslow and wife 
to Hyman Zoslow and wife, was marked 
Plaintiffs’ Exhibit No. 10 a identifica- 
tion. ) 


* * * | 
MR. MILLER: *** Then the next deed I have here, Your 
Honor, is dated November, 1943, from David Zoslow and his wife to 
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Hyman Zosiow, conveying a one-half undivided interest to 627 E Street. 
MR. LANE: What lot ? 
THE COURT: That is 808 too, isn't it? 
MR. MILLER: Yes, sir. 


* * * * 


(Thereupon deed, November, 1943, 
David Zoslow and wife to Hyman Zoslow 
and wife, 1/2 interest in 627 E Street, 
was marked Plaintiffs' Exhibit No. 11 
for identification. ) 


* * 


(Thereupon Defendant's Exhibit 1, Zos- 
low-Kricum agreement, was received 
in evidence.) 


* * 


(Thereupon Defendants' Exhibit 2, Let- 
ter Keller to District Building, was re- 
ceived in evidence.) 


* * 


(Thereupon Defendants’ Exhibit No. 3, 
letter District Building to Mr. Keller, 
and copy of letter, Mr. Keller to Mr. 
and Mrs. Hyman Zoslow, was admitted 
in evidence. ) 


* * 
(Thereupon Defendants' Exhibit No. 4, 


Hyman Zoslow to Mr. Kinney, was re- 
ceived in evidence. ) 


* * 


(Thereupon report of Mr. Keller, De- 
fendants' Exhibit No. 5 for identification, 
received in evidence.) 


* * 


(Thereupon letter, Keller, Loewer & 
Associates, marked Defendants’ Exhibit 
No. 6 for identification, was received in 
evidence.) 


* * 


(Therefore plat of October 4, 1792, re 
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subdivision of Square 456, was marked 
Defendants' Exhibit No. 9 or identifica- 
tion and received in evidence.) 


* * 


(Thereupon deed Kerr to Oswald, 10-19- 
1800, was marked Defendants' Exhibit 

No. 10 for identification, and received in 
evidence. ) 


* * 


(Thereupon deed 12-13-1902, Smith to 
Second National Bank, was marked De- 
fendants' Exhibit No. ‘11, and received 


in evidence.) 


* * | 
(Thereupon deed 9- -29-1902, Montgomery 
to Second National Bank, was marked 
Defendants' Exhibit No. 12 for identifica- 
tion and received in evidence. ) 


* * 


(Thereupon deed 4-23-28, Roberts to 
Elliss Realty Corporation, ‘was marked 
Defendants' Exhibit No. 13 for identifica- 
tion and received in evidence. ) 


* * | 


(Thereupon deed, 7-25-33, ‘Wolf, Grantor 
to Zoslow, Grantee, was marked Defend- 
ants' Exhibit No. 14 for identification and 
received in evidence. ) | 


* * 


(Thereupon deed, 5-17-48, re Zos- 
low and wife and David Zoslow and wife, 
Grantors, to Louise M. Redmond, 
Grantee, was marked Defendants' Exhi- 
bit No. 15 for SORES and re- 
ceived in evidence. ) 


ak * 


(Thereupon plat 3-12-57, 627 and 629 E 
Street, N.W., was marked ‘Defendants' 
Exhibit No. 16 for identification and re- 
ceived in evidence. ) 


* 
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(Thereupon plat 3-12-57, 627 and 629 

E St., NW, was marked Defendants' 
Exhibit No. 17 for identification and re- 
ceived in evidence.) 


* * 


(Thereupon outline referred to was 
marked Defendants' Exhibit No. 18 for 
identification and received in evidence.) 
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| 
Wednesday, Pefeniee 3, 1958 


* * 


WILLIAM ELTON DYSON 
called as a witness for and on behalf of the defendants, hdving been 


first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR. AMMERMAN: | 


* | * 


Q. What is your trade or occupation, Mr. Dyson? : A. Well, 
it has been a plasterer and wrecker. | 

Q. And did you have occasion to work on the razing of a building 
at 629 E Street, Northwest, a couple of years ago? A. I did. 

Q. You were employed by Evans Bobo; is that correct? A. Yes, 
sir, that's right. | 


Q. What does he do? A. He was wrecking at the bime. 
* * * ok 


Q. Inthe course of razing that building, can you tell us what 
was done with a party wall between 629 and 627 ? ! 
| 
* * ad * 


The Witness: Well, I put in channel irons. 
Q. Showing you Plaintiffs’ Exhibit No. 5-F, do you recognize 


from that photograph those channelirons? A. Yes, sir, 
* * * | 


Q. Where does the channel iron extend? 
* * * 


Q. Between those two 'X's?" A. That's right. 
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Q. Did you put in any others besides the one shown there ? 
A. This one here. 
Q. That is the start of one there. I will put another X there; 


right? A. Yes, which extends the same length on the top. 
* * * * 


@. Are there other channels in that wall? A. It was two others. 
Q. Two others; four altogether? A. Four altogether. 
Q. Will you tell the Court how those were installed? A. Well, 


we channeled the brick out under the soldier course. 
* * * 


The Court: What is a head course ? 
The Witness: Every six bricks, Your Honor, you put a course, 


a seventh brick head in, all the way across. That is for stability of 


the wall. And they call it a header course. 
* * * 


BY MR. AMMERMAN: 

Is that-right? A. That's right. 

And right under that -- A. We put it under that. 

You channeled in? A. Channeled in. 

Right.' A. And then we bolted the channel to every floor 
joist, which was about 16 inches apart. 
Q. And what kind of bolts were those? A. They 8 inch lag bolts. 
Q. And how would they go through the -- the channel was what kind 


of material? 
* 


The Witness: Well, we had holes bored at each floor joist and 
then we had a giant washer that fitted over the lag. Then the lag was 
bolted into the floor joist. That was on the first two. 
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* * * * 


The Court: Wait. What do you mean by "the first two, " the 
bottom two or the top two ? 
The Witness: The top two were channeled in. 

BY MR. AMMERMAN: 


Q. How was it done on the other two? A. The others, they 


were fastened on the outside without channeling the brick. 

* * * * 

The Court: That is all right. What does he mean by putting them 
on the outside? Let's see what went on here. 

The Witness: On the bottom two, instead of channeling the brick, 
they were bolted in from the outside brick, without channeling. That 
was the bottom two. | 

BY MR. AMMERMAN: | 
Q. Why were those two put that way when the first two were 





channeled? A. Well, the inspector passed the first one and the 
second. When I got to the third one, he said it was not necessary to 


channel the others. 
* * * ' of 


Q. Now, Mr. Dyson, with respect to these two channels which 
you say were bolted from the outside, how were those tied into the 
building ?. A. They were bolted into the floor joists, the same as the 





others. 


Q. Well, the same kind of bolts? A. Onlya longer lag. 
* * x ix 


Q. Now, that was done with respect to all four channels as far 


as bolting to the floor joists is concerned? A. That's correct. 
* * * ok 
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Q. Were you there allthe time? A. All the time. 

Q. You saw it being done? A. Oh, yes. 

Q. Was there a building inspector on the job while you were 
doing this job from time totime? A. Yes. 


Q. Who wasthat? A. Mr. Fairbanks. 
* * * 


CROSS EXAMINATION 
BY MR. MILLER: 
Q. Mr. Dyson, when did you start to do this work? A. Well, 
that was in the year of '56 if Iam not mistaken. 
Q. Do you remember what month it was? A. No, not exactly. 
I can't recall exactly what month. 
Q. Was it wintertime or summertime? A. Oh, it was warm 


weather. 
* 


Q. Now, how long did it take you to do this channeling, that is, 
channel walls on the upper two channels and install all of the channels ? 
A. Well, I put in a channel a day. 


Q. In other words, it took you four days to doit? A. Oh, yes. 
a aK * * 


579 Q. When you did this work, was Mr. Bobo on the job? A. Oh, 
yes. 


Q. In other words, he showed you what he wanted done? A. 
Well, not only that, but the inspector was there too demanding that 
the channels be erected. 

Q. In other words, what you did was as a result of somebody 


instructing you; you just did the physical work. A. That's right. 
aK 2K * * 
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Q. Were you on this job before the channeling started? A. Yes. 
Q. What did you do before the channeling started? A. Well, we 


were razing the building. 
* * * 





381 Q. Now, which channels did you start first? A. Started at the 
top one first. 

Q. And how many people helped you? A. I guess we had a half- 
dozen men, probably. | 

Q. Did you order the steel channels? A. Yes. | 

Q. You took the measurements? A. That's right. 

* * * 





Q. Where did you order them? 

* * * 
A 

* 


I will take a stab at it being Barber & Ross. | 
* * * 


Q. Were they ordered before you started to channel the brick 
on the upper floors? A. Sure. We had the channels on the job before 
we touched the brick. 

Q. In other words, you ordered the steel channels before you 
touched the brick itself? A. Before; yes, that's right. 


| 
* * * a 


Q. In order to do this channeling, of course, the building that 
was there had to be down. You couldn't start the channeling before the 
building was down; right? A. No, that's not correct, because when 
you come down one story you have to do your work off the story that 

583 is there, before you go all the way down., So therefore we had 


to put the channel -- as one story came down, we inserted the channel. 
*k Ke aK 
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Q. Now, would you tellus, sir, with respect to these channels, 
584 what the lengths of them were? A. They were between 32 to 36 

feet, I think. 

Q. What was the width of them? A. They were 2-1/2 by 6. 

Q. I don't understand what you mean, 2-1/2 by 6. A. Well, 
you have a flange, a top and bottom flange. 

Q. Just like aU" part? A. Yes. You have a top and bottom 
flange. 

Q. Iam talking about the width between the two flanges, the upper 


flange and the lower flange. A. Well, it was 7 inches. 
* * 5 


Q. Before you started to raze the building, did you go into the 
property next door, which was to the east, known as 627? A. Yes, 
I went next door. 

Q. Sir? A. I went next door. 

Q. And how did you get in? A. Well, the people next door let 
me in so I could get a measurement to find out where the floor joists 


came in. 
* 


Q. And how long did you spend in measuring the interior of the 
property at 627? A. Well, I guess about a half hour. 

Q. A half hour? In other words, you were able to measure all 
of the floor joists in all the floors ina halfan hour? A. No. 

Q. Sir? A. A half hour to each beam, because I didn't have 
any blueprints on it and I had to take the measurement from the floor 
inside to bring it on the outside to know where I was cutting. 


Q. Then you were there two hours? A. Yes. 
* * * 
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Q. Where is the stairwell? A. The stairwell runs up beside 


the party wall. 
* 


586 Q. And you went in this building at 627 all the way ry vg 


A. That's correct. ! 

* * 

| 

Q. Now, when you made these measurements, just tell us 
exactly what you did? How did you doit? A. Well, I took the measure- 
ment from the floor to the height of the window. Then I held a stick 
out, and got my man then to take the measurement from underneath 
of the stick down on the wall. 


Q. The interior of the wall, the inside wall? A. Outside. 
* * * be 


Q. But I mean, how did you ascertain the off center, that is, 
the distances between the joists, just by merely sticking out this stick 
in the window and measuring the height to the windowsill?) A. Well, 
you start from the corner. On your first wood joist. You will find 


one in every corner. 
* 





592 Q. In other words, you had to measure each one of them? 


A. That's right. 
* 


594 Q. Now, how did you measure the distance between the floor 
joists? A. Well, you know in this corner here, and this corner here, 
there would have to be a joist. | 

Q. You assume that, you mean? A. I know that. | 
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595 Q. How do you know it? A. Well, I have been around houses 
so long I know that. 
Q. In other words, you know it because other houses had it, but 
you didn’t ascertain actually whether it was in this one? A. Well, 
then, it was my job to find them. 


Q. Did you? <A. I found them. 
* * 


Q. How did you find out? A. How did I actually find out ? 

Q. Yes, sir. A. Ihad to take a Star drill. 

Q. A Star drill? A. A Star drill, and go through that brick 
until I could see that joist. 


Q. You did that in the rear then? A. Started in the rear. 
* * ‘3 * 


596 Q@. You didn't bore a hole into the floor, you bored it into the 
wall? A. From the outside wall. 
Q. In other words, you bored it from the outside? A. From 
the outside. 
Q. Now, what else did youdo? A. Then we measured over 


16 inches. 
* 


597 Q. Did you make any other measurements in the interior of 627 
other than the measurements that you made at the front window? 
A. As we came down we had to -- 
Q. No, no, on that first top floor. A. Did we take any other 
measurements ? 


Q@. From the inside. A. No, no other measurements. 
x * * * 
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Q. How could you locate where the stairwell started from the 
exterior when you only made the measurements in the front on the 
interior of 627? A. I must have measured for the well. I just can't 
remember. 

Q. Well, what kind of measurements did you make for the well? 
A. Let's see. If I measured for the well, and which I think I may 
have, I only needed to take the measurements -- are you looking ? 

Q. Yes. A. From this point here -- | 

Q. From the rear of the building? A. From the rear of the 
building. 

Q. Onthe topfloor? A. To the endingof the well here. 

Q. To the ending of the well in the rear? A. Eropabe) to 
the end of the well here. 

Q. What was that distance? A. Well, Idon't know. I didn't -- 


Q. Now, you came here prepared to testify, did you not ? 
* * * ok 


Mr. Miller: He.is the gentleman who made the measurements, 
Your Honor. He came here prepared to testify and I think it is a fair 
question to ask him that since he was doing that, why he cick come 
_ here prepared to give; us the dimensions. 
The Court: Well, he says he doesn't remember what the dimen- 





sions were. 
* * * * 


Q. What you are telling us is that you are remembering that 
when you came into the building on the first floor you had a landing 
that was about seven feet -- A. Something like that. 

Q. -- and then you went up the stairs -- A. And ending -- 
then we went upstairs. | 

Q. And there was a stairwell on the fourth floor in the same 
stack as the stairwell on the first floor? A. It continued up on that 
side. | 
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Q. Now, did you make any measurements of the interior of the 
627 wall, this wall here (indicating), as to the locations of the joists? 
A. No. I must have measured from this point to here, and the back 
of the well. Then that would tell me that I wouldn't find any floor joists 


here, because the header is set back here. 
* Kk - * 


602 Q. In other words, on the inside you measured from the front 
of the building? A. That's right. 
Q. To the beginning of the stairwell? A. That's right, and — 


then to the end of it. 
a 


604 Q. Then after that first hole you ordered the holes to be bored 
every 16 inches? A. That's right. 
Q. Even including those where the stairwell was? <A. No, we 
didn't bother the well because there wasn't no joists there. 
605 Q. In other words, there are no holes in the steel channel at the 
place where the stairwell would be located? A. That's correct. 
Q. Sir? A. That's correct. 


Q. You are sure about that? A. Iam quite sure. 
ok * * * 


Q. How far into the wall did you channel? A. We went the 


depth -- the width of the channel, which was about 2-1/2 inches. 
* * oC * 


606 Q. And you want us to understand, then, that in this channel at 
the place opposite where the stairwell would be there are no bolts for 
that entire length; is that right? A. That's right. 

Q@. And that would be visible now; is that right? A. That's right. 
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Q. As you came down then to the next channel, did you do the 


same thing? A. It generally followed the same procedure. 
* * * x 





Q. Now, when you came to the next channel below that, did you 
go through the same mechanics? A. That is practically the same 
procedure. ! 

Q. And on that date, whatever day it was, you came in next door 
and asked Mr. Ostrower to let you take the measurements for the second 
channel from the top? A. Well, I wouldn't say it was him because 
someone else let me in the building one other time. It eae either prob- 
ably him or whoever the other gentleman was. 

Q. How did you make your presence known, that SE wanted to 
do that? <A. Well, Iasked. I asked, and then at one time Mr. Fair- 


banks went in to intercede about having the channels put in. 
* x * * 
Q. Iam talking about measurements. Did you then ask for 

permission to go in to take the measurements the second time ? 

A. Yes, I asked for permission because I wouldn't have went in the 


place. 





Q. They didn't refuse you, they allowed you to come in ? 


A. Yes, they let me in. 
* * x * 


Q. Then did you make the same location of the holes on the second 
channel as you did the first one? A. Practically. If I found them in 
the same place. They were practically in the same place. 

Q. After you inserted that top channel and put the lag bolts in, 

did you go next door to see whether or not there were any holes in the 

wall that did not hit the joists? A. I think we went in to check at 

one time, when someone complained, or something, about the wall 

or something might be injured, or something, and I necked in there 

and I didn't see anything it hurt, myself. | 
* * * ak 
Q. Was that after all of the channels were in? A. I checked 


that building after all was in. 
Q. Do you know who let youin? A. No, I don't Inow just 
which gentleman let me in. I don't recall. ! 
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’ Q. As you came down, you say, at the next channeling, you did 
not dig into the wall? A. On the second one we channeled out again. 

Q. Iam talking about the third now. <A. The third and fourth, 
went up from the outside, with the same procedure. 

Q. But you didn't channel into the wall? A. Not on the third 
and fourth. 

Q. Sir? <A. Not on the third and fourth 

Q. And did you also eliminate the holes in the steel channel at 
the place where the stairwell was located? A. We would have to. 

Q. Sir? A. We would have to. 

Q. Then asI understand from what you are telling us, in all 
four channels, all the way down the line, the bolts were not -- I mean, 
there were no holes for bolts and all in the same location all the way 

down? A. No, no bolts there. 

Q. That would be for all four channels? A. That's right. 

a x ba * 

Q. While you were doing this job, I mean, this channeling and 
measuring the channeling, was there a structural engineer on the job? 
A. He came around and gave his demands, what he wanted in reference 
to the channels. — 

Q. Was that before you started the channel? A. That was be- 
fore we started. 

Q. Was it during the time you installed it? A. Well, he come 
around and he O. K. 'd -- 

Q. Who wasit? A. Mr. Fairbanks was one, and it was some 
other one I don't remember. 


* * * * 


613 Q. Whether he was hired in your gang or any other person hired 


them. A. There wasn't no structural engineer there. I was taking my 


work from under the building inspector. 
* * * *x 


614 Q. In other words, you didn't measure to see if there was a 
variance between the distance in the rear, to the window, than there 
was at the front? A. Well, I wasn't after that point. I was after 
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finding the joists, and it could have been taken out of the back window, 
but we happened to take it from the front. : 

Q. My question was, didn't you want to ascertain the location of 
the joists in the rear too? A. Well, the floor, unless the building 
was in bad shape, the floors run level, the joists would run level. 

Q. You assumed that, or did you make any measurements ? vg 
A. Well, I was in the building to know that the floors mx completely 
level. ! 

Q. Did you make any measurements out any window in the rear, 


or on the top floor? A. I don't think so. | 
2 * * | * 


615 Q. Were there any left there when you took the beams away or 
the joists? A. No. We parged up everything around the channels, 
* 2 2 * 
616 NELSON B. LEWIS 
called as a witness for and on behalf of the defendants, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. AMMERMAN: | 

me 2 * x 

Q. How are youemployed? A. District Inspector, District of 

Columbia. ! 

Q. Are you in charge of any particular department there ? 


A. Assistant Chief in Occupancy and Zoning Branch. 
* * * |e 





(Thereupon occupancy permit 
records, 1-7-54, 625 and 627 
E &t., N. W., were marked 
Defendants' Exhibit No. 19 
for identification. ) 


* ok 


(Thereupon application for 
certificate of occupancy, with 
duplicate certificate of oc- 
cupancy attached dated 12-2- 
58 were marked Defendants’ 
Exhibit No. 20 for identifica- 
tion. ) 





635 


636 
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Mr. Ammerman: The Exhibit 19 being for 625 E Street, North- 
west, Lot 807, Square 456, and Defendants’ Exhibit No. 20 being for 
premises 627 E Street, Northwest, being Lot 808 in Square 456. 

* * * * 

The Court: * * * 

Frankly, I don't see the pertinence of whether they had an occupan- 
cy permit or not, Mr. Ammerman, as far as this particular case is 
concerned. 


* * * 


(Thereupon Defendants' Exhi- 
bits Nos. 19 and 20, previous- 
ly identified, were received 
in evidence. ) 


ca ak ae ae 

The Court: I have that view, that they are by reservation or 
grant in deeds. I have the view that there has been no abandonment 
based on the testimony that has been given here. 

I have the view, based on the testimony given here, that there is 


no extinguishment by adverse possession, with the possible exception of 


that portion to the rear of 625 where the trash bin was erected. 
* * * * 


Mr. Miller: While we are having this break, Your Honor, may I 
produce this deed that we talked about for premises 625, and which is 
the first deed to the Zoslows back in January of 1931. 

The Court: This is to 807? 

Mr. Miller: No, this is to 625. 

The Court: All right 

The Clerk: Plaintiffs’ Exhibit 12. 


* * * * 


(Thereupon deed of January, 
1931 to Zoslows was marked 
Plaintiffs' Exhibit No. 12 for 
identification and received in 
evidence. ) 
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Q. Do you recall making an inspection of the premises 629 and 


631 E Street, and using the rear exits, fire ladders, and so forth, and 





going through the various alleys in the backs of those properties, and 
coming out to what we call the Hecht Company alley ? i Yes, I 





went up the ladder that was there at one time. 
638 Q. Do you remember how long ago that was ? A. No, I don't. 
Q. Several years? A. Yes. : 
* * * | * 
Q. . Will you show us on here the route which you’ took to get out 
to the public alley? A. Well, being several years ago, I don't know 
639 which route, but I know that I landed at the bottom of this ladder 
and went up these stairs and out, past this trash bin which was there at 
the time, and back into the alley. ! 
* * * 
CROSS EXAMINATION 


BY MR. MILLER: | 
* * x | * 


Q. In other words, it was prior to 11 years ago ? A. It was 


prior to this side of 11 years ago, yes. | 
639-A Q. You mean, in other words, since 11 years ago? A. Since 

11 years ago, since 1948. | 

* 7 * | 

Q. Now, you say you cannot tell us your route that you traversed; 
do you remember going into the Bank of Commerce and Savings Build- 
ing to go over to get to that ladder, or what was formerly the Bank of 
Commerce & Savings? A. Now, I didn't go that way. | 

Q. All right, sir. A. I came in from the alley. : 

Q. Oh, you came in from the alley? A. And went up -- came 
in this way and went up the ladder and walked across * roof and came 


back down the same way. 
Q. Now, when you went to the ladder what kind of a ladder was 


it? <A. Steel. 
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Q. Was it stationary on the ground or was it one of these 


ladders that you raise up? A. It was a stationary ladder. 

* * K * 

640 Q. Do you remember -- you say you went over the roof of the 
property at 629? A. Right. 

* * * * 

641 Q. When you made this inspection, did anybody go with you ? 
A. Yes. 

Q@. Who? A. Mr. Fairbanks, construction inspector, anda 
Mr. Suttle, Inspector Suttle of the Fire Marshal's Office. 

* * * * 

Q. Well, why did you all go there as a group? Apparently you 
met there by previous appointment. A. Mr. Fairbanks is a construc- 
tion inspector. Mr. Suttle is a Fire Marshal inspector. Iam with the 
Occupancy Section. It took the three of us to make an inspection on 
this building because at that time the roof of 629 was bad, and because 
the exit, the roof had to be used for an exit for the bank building. That 


is why we all came in onit. That is the reason. 
* * * * 


646 Q. You were there for the purpose of merely inspecting the roof? 
A. The condition of the roof in connection with egress from the Bank 


Building. 
* 2 2 * 


647 Q. Was there any exit from the Bank Building on to this roof? 
A. Well, I don't know how you -- there is a fire escape on the Bank 
Building. 
Q. Leading from where? A. It terminates or terminated at 
the roof level of 629. 
Q. In other words, this ladder came from the roof, or some- 
where from the building at 631 on to the roof of 629? A. What ladder? 
Q. The ladder you said was the exit from 631? A. No, No. 
The ladder you are talking about -- I don't know -- the ladder I think 
you are talking about is the one on 629. 
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648 Q. That was used by the occupants or was to be used by the 

occupants from 631 to go on to this roof to get out? A. Right. 

Q. You found that there to be so? A. Right. | 

* * * * 

LYMAN FAIRBANKS 
called as a witness for and on behalf of the Defendants, dtc been 
first duly sworn, was examined and testified as follows: : 
DIRECT EXAMINATION 


BY MR. AMMERMAN: 


* * * 


* 


Q. You are an inspector attached to the Building Department of 
the District of Columbia? A. Yes, sir. | 
Q. Is that your title? A. Yes, sir. : 


Q. Are you known as a field inspector? A. Yes, sir. 

* * * ~ 

Q. You are familiar particularly with the premises 625, 627, 

629 and 631 E Street, are younot? A. Yes, sir. 

Q. Were you the inspector charged with the inspections on behalf 
of the Building Department of the District of Columbia in connection 
With the work that was done at 629 E Street, Northwest, the past three 
or four years? A. Yes, sir. | 

Q. Now, that included the razing of an existing ee and the 
construction of a new one, did it not? A. Yes, sir. | 

650 Q. And did your inspection encompass all of that period of time ? 
A. Yes, sir. | 

Q. Now, coming down to the razing, do you have the records to 
indicate when that razing first started? A. Yes, sir. 

* * * * 

Q. * * * Will you address your attention to this paper first, 
Mr. Fairbanks: ! 

What is that that you have in your hand? A. This is a permit 
issued 9-7-55 which says "To comply with notice Louis A. Stein, of 
May 18, 1955, and J. S. Murray, 8-8-55, and to replace fire escape 
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ladder removed by unknown person or persons leading on to 627 E 
Street, Northwest, rear yard, to the alley over Lot 808 and 807." 
* * ak ok 
Q. Thereafter, the next date for the razing application was when? 
A. The permit was taken out to raze the building 3-23-56. 


* *« * * 


Q. To raze the building at 629 E Street, Northwest? A. Yes, 


* * * 


Actually work started when? A. 4-10-56, 5 per cent. 
* % * 


Q. And did you make periodic inspections from that time on 


until the razing was completed? <A. Yes, sir. 

Q. And was it razed in accordance with whatever orders you 
gave from your inspector's point of view? A. Yes, sir. 

Q. And was it done properly in accordance with those orders? 
A. Yes, sir, with the exception of one item, that when a building is 


razed, under the razing regulations of the District Code, any party 
wall, that has to be protected by anchor plates, and I instructed the 
foreman at the job that due to the fact that at 625 and 627 E there was 
a stairway in that building leading up against that party wall, therefore 
the plates weren't sufficient, to my estimation, as tie anchors, and I 
instructed him and Mr. Murray to put a continuous channel across the 
stair opening and to lag into the existing joists of 625 E. 

And at that time, instead of putting the channel on the face of the 
wall, * * * 

* * * * 

653 Q. Was in fact a channel placed in the wall in an area where the 

brick was chiseled out in order for the channel to fitin? A. Yes. 

Q. That was done? A. Two of them. 

Q. Two of them. And then the other two below those were plac- 


ed against the brick and not channeled into the brick? A. Yes, sir. 
* * 5 aK 
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Is it correct, then, is this what you just said, that instead of 
requiring tie plates to anchor your wall to the existing building at 627, 


you required this channeling because of the stairwells? A. Yes, sir. 
654 Q. Now, a tie plate would be a plate how big? A. 10 by 10 
or 10 by 12. | 


* x* 5 ! * 


Q. Where would the bolt be fixed? A. To what we calla lag 
screw, lagged into the center of the joist. 

Q. And that would tie the joist into the wall? A. pe right. 

Q. And because there would be no way of securing it where you 
had a stairwell, you directed that they use a beam, this channeling 
situation? Is that correct? A. That is right. | 

Q. Were these beams installed? A. Yes, sir. ! 

Q. And how were those beams affixed to the building to tie-in 
premises 627 to the wall? A. They were lagged to the existing 
joists. | 

Q. Did you check those, sir? A. Yes, sir. , 

Q. Was that work done? A. Yes, sir. 

Q. Was it done properly? A. Yes, sir. 

bd * * 

655 Q. Did you see Mr. Dyson here this morning -- Dyson, a tall 
colored man? A. Yes, sir. 
Q. Who was a witness here this morning? A. Yes, sir. 

Q. Do you remember seeing him on the job? A. Yes, sir. 

Q. Did he have anything to do with that channeling? A. I seen 
him working on it, yes, sir. : 

Q. Now, was there any other work required on. that wall by you 
during the course of the razing? A. When those channels were cut 
in the wall I insisted that they be dry-packed at top and bottom. 

656 Q. That is to -- what was the purpose of that? A. That is to 

pick up any slack where the channel, when the chase was cut out of the 
wall, to pick up any slack in any of the bricks along the channel, at top 


and bottom. ! 
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* * * * 


Q. What is the reason for doing that, Mr. Fairbanks? A. 
That is to pick up any slight variation in the brickwork. In an old 
party wall, or any party wall, the brick work isn't exactly true. 

* * * * 


Q. And was that properly done in this case? <A. Yes, sir. 
* * * * 

657 Q. Now, Mr. Fairbanks, coming down to the time that the 
razing was finished, what do your records show? A. 4-23-56, 20 
per cent, and 5-4-56, stopped all work until tie anchors and channel 
was secured. 

* ae * * 

658 @. April 5, and then it shows that you had made some 18 or 19 
inspections, is that correct, before it was finalized? A. At the point 
of the wrecking. 

Q. At the time the razing was completed, all the channeling had 
been installed and was completed; is that correct? A. Yes, sir. 


Q. And all other razing operations were 100 per cent completed 
on that date, March 25, 1957? <A. Yes, sir. 
Q. Now, what work, if any, was done in the basement of the 


premises or the earth level of the premises as it then existed in 
connection with the razing? A. The wall was parged from the base- 
ment floor to the existing street level; that is, with a waterproofing 
cement, 

Q. Now, that is the outside west wall of premises 627? A. 
That's right, sir. 

Q. And it stayed in that condition how long before any further 
work was done to that particular wall? A. 3-5-58, excavating base- 

. 659 ment. That is when they started to excavating the basement 

under this new permit. 

Q. Are you talking about the new permit for the construction of 
the new building at 629? A. Yes, sir. 

Q. When was that permit issued? A. 2-24-58. 
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Q. And what does your record show was the first work done on 

that building after the issuance of the permit? A. That was 3-5-58, 
started to excavate basement. | 





Q. Were you there at the time they started to excavate the base- 
ment? A. Yes, sir. : 

Q. Can you tellus why? A. When any new building was started 
I was called in for inspection. They started the job and when I got there 
I see where they started to excavate the basement, and looking over the 
approved set of plans of the job I found that there was an error made as 
to the architect when he drew the plans, that showed that the west wall 
of 627 E Street showed a 12-inch existing wall, where I discovered that 
it was not a 12-inch existing wall the full height; it was only a 12-inch 
wall up to the street level, and then a 9 inch wall from there on up. 

Q. What did you do as a result of your finding that out a PAS oT 
told him not to do any more work until he had his plans revised, and I 
called Mr. -- I had Mr. Vogel, our engineer, up there the following 
day to check the condition, and also the existing wall that was left stand- 
ing in the rear of 629 E, the party wall, it was one-story high up to the 
rear yard. That wall was in very bad condition, and they were intending 
under the plans to use that wall. And it was a question in my mind 
whether that wall was sufficient. I discovered that there was no stand- 
ard footing under this wall. | 

Q. Under any part of the wall? A. What? 

Q. Was there a standard footing under any part of the west 
wall? <A. No, sir. : 

Q. None atall? A. No, sir. Not what we calla standard foot- 
ing today -- a concrete footing. It was just the bricks laid ee on the 
ground proper. | 

Q. Is that the way work had been done many, fe years ago? 
A. Yes, sir. | 





* * * 


Would you say it was 64 years old? A. Oh, definitely. 
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* * * * 

Q. Did you order that a change be made so that the wall in the 
rear of 627 could not be used in the building of 629? A. Mr. Vogel, 
our engineer, agreed that that wall wasn't sufficient to be used, and 
it had to be taken down. 

* * * * 

The Court: This particular wall you are talking about, that you 
said they couldn’t use, was it the part of the party wall on the east 
side of 629 ? 

The Witness: Yes, sir. 

The Court: Which was not used in common with 627 ? 

The Witness: That's right, sir. It only come up to -- it was 
originally the whole wall of 629, party wall, that went up the full 
height. Then when they razed the building they razed it down to 627, 
rear yard, level, and stopped. 

The Court: But the part you are talking about couldn't be used 
was the part to the rear, to which the building at 627 was not actually 
adjoined, or using as a party wall? 

The Witness: Yes, that's right. 

The Court: In other words, 627 didn't go all the way back? 

The Witness: That's right. 627 doesn't go all the way back. 

BY MR. AMMERMAN: 

Q. Then in connection with that meeting, as a result of that 
meeting, the plans were revised, weren't they? A. Yes, sir. 

* * * * 

Q. Well, isn't 629 a steelframe job? A. Yes, sir. 

Q. And there is no bearing of any part of that building on the 
party wall between 627 and 629, is there ? 

* * *K * 

Q. And the front part of it did not bear, then, didit? A. No. 
This all rested on trusses of steel, these beams. 
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Q. What determines that for you, sir? A. See, when they 
started to excavate, then in looking over the plans I found a deficiency 
there, and then I had Mr. Vogel come up there and look at that wall, 
which he condemned because it should be taken down, he agreed with 
me. It was the next day or the day after. I couldn't tell exactly. 
Q. Now, you are talking about the wall inthe rear? A. That's 





right. | 
Q. That wall was taken down, wasn't it? A. Yes, sir. 
Q. Did you order it to be cut back a certain distance in the 
course of the taking of that down? A. No, sir. | 
Q. What is good building practice, to take it back how far ? 
A. Well, when that wall was taken down, as anybody in the construc- 
tion business knows, that when a building is built there is always space 
left for parging of the wall, and when that is filled in, there is a loose 
fill-in there. So when that wall was taken out, naturally all that 
loose fill that was underneath there for years, crumbled out, and when 
I come down the following day, I think it was, I discovered that that 
dirt had pulled away and I ordered the foreman on the job to cover that 
bank with a waterproof paper to keep any moisture out of that ground 
adjoining. | 
The steps naturally fell down that wend down into the basement 
of 625 E at the time that that wall was taken down. 
Q. What caused those steps to fall? A. They were bearing on 
this existing party wall that we took down. | 


| 
* * * * 





Q. Who was Mr. Hubbard? A. He was the foreman for the 


contractor. 
Q. The contractor who built the building at 629 ? A. Yes. 
* * * ok 


* 


Q. Yes. That is the way it existed on March5-- A. The 


foreman put it up there right after I told him. 
* ; * * 
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Q. * * = *_ , then a question came up about the underpinning 
of the wall. From now on I will be referring to the party wall between 
627 and 629. 


* * * * 


Mr. Ammerman: I am asking him if the rear wall was constructed 


before they started the underpinning of the forward wall. 

The Witness: Partially. 

* * x * 

Q. Well, no, the general condition alongside of the wall, the 
main forward part of the wall. I refer now to the dirt, the ground. 
What was the topography as far as the level was concerned? A. Well, 
the back section was excavated out to a certain part and then I stopped 
them and told them not to take any more dirt out of the foundations until 
that east wall was underpinned, due to the fact that it was what I class 
as a bad wall. 

* * * x 

Q. When you referred to "footings were in, ' what wall were you 
referring to? A. The extreme back section of the east party wall. 

The Court: That is the part next to the court? 

The Witness: That's right. 

x * * * 

Q. The forward wall which abuts the building of 627, the structure 
that is there now, that had to be underpinned, didn't it? A. Yes. 

Q. You said then you had ordered them not to remove any of the 
dirt which was abutting the wall, the forward wall, in order to give it 
support pending the underpinning? A. That's right. 

* * * * 

Q. Mr. Fairbanks, this picture which I have shown you before, 
which is Plaintiffs' No. 4-O, was taken on March the 5th, and represents 
the condition of that property on March 7th. 

With respect to having those dates in mind, when would you say 
the footings were put into that wall which is to be constructed? A. 
This is the section that they put the footings in. I told them to be sure 
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to keep back at least three or four feet from this corner until this was 
underpinned. | 
Q. Three or four feet -- A. From the corner of this here. 
Q. What do you mean, "keep back?" A. Keep back this way 
(indicating), not to disturb any part of this brickwork that was standing 


on this wall here. ! 
* * * 


676 the Court; = * = | 
At this time, which is some time shortly after these pictures 
677 were taken, did I understand you to say that you instructed them 
not to remove any dirt or interfere with the dirt within a space of three 
feet north of the front section of the wall which is used as a wall for 627? 
The Witness: That's right, sir. 
BY MR. AMMERMAN: | 
Q. Did they comply with your instructions? A. Yes, sir. 
Q. When did the rear wall come up with reference to the time of 





the underpinning of the forward part of the wall? A. The underpinning 
was done before that wall was completely completed. 

* * * | * 

Q. How long did the underpinning take altogether, would you say ? 
A. I would say around a month. I am referring to both walls; the west 
wall of the new building and the east wall of 627. | 

* 5 * 

The Witness: I will call this E Street. | 

These are the numbered pins, 1, 2, 3, 4, 5, 6, and So on. 

We will say this is the first pin put in. They skip four feet and 





put this pin in. Skip four feet and put the other pin in. : 
Then they come back after this is set up, and put this pin in, 
this pin in, and this pin in. | 
BY MR. AMMERMAN: ! 
Q. They were done at four-foot intervals? A. Yes, sir, with 
the exception -- it is according to the length of your building. Some- 
times the last pin, we space it out the closest tofour. In other words, 
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keep them four foot, but sometimes the length of the building varies a 
679 little bit and this pin might be a 4 foot 6, but never step over 
five feet. 
Q. And that is approved practice by the District of Columbia ? 


A. ‘Yes, sir. 
* * * * 


Q. Where the steps were in the rear of 627? A. That's right. 

Q. Tellus about that. A. There was approximately three feet 
of brickwork raggedy from the footings of this existing wall, and I told 
them, "Be sure that when you start to pour these footings back here, 


keep back there not to disturb this corner until we get it underpinned. "' 
Q. And was that done? A. Yes, sir. 
* * * * 

686 Q. Thatis Mr. Ostrower. A. He says, "Itell you, Mr. Fair- 
banks, you are a pretty good fellow, " he says, “but I tell you I don't 
want any part of -- any of Mr. Murray's men in there, in my building. " 

I said, "Mr. Ostrower, all I want to establish is to find out wheth- 
er there is a footing underneath that wall back there. " 

He said, "Well, on second thought, " he said, "I don't think I will 
let either one of you in."" He said, "You make your inspections outside. " 

Therefore I come on out of the building and the only way that I 
could make that inspection, to my estimation, was to go down here in 
this excavation right here (indicating), and he had one of these big 
long five-foot, what we call chisel bars, that are about an inch in diam- 
eter with a big wide chisel at the bottom -- 

Q. Who had that? A. Mr. Hubbard. 

I said, "Well, Mr. Hubbard, we got to drive something back in 
there to see whether I can hit this wall -- this one here (indicating). 

Q. Will this photograph help youany? A. Yes. Here is the 
wall right here. 


Q. Showing you Plaintiffs’ Exhibit 4-P, a photograph. A. Yes. 
* * * * 
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The Witness: * * * ‘Well, let's back the bulldozer up 
against this heavy bar, "' and we pushed it back in there,’ and we finally 
hit something solid, and even the bar bent. : 

I says, "Well, there's the wall." I took that out 30 inches above 
his present footing. : 

You see, any footing adjoining a wall, if it is over 30 degrees, 
45 degree angle, it must be underpinned. If it is less than that, it 
don't have to be. | 

But I knew the ratio was greater there, and when I put that bar 
back in there and hit something solid that was sufficient to bend that 
bar, I knew that it must be a wall down in there. | 

* * * pe 

Q. In your conferences in regard to construction on this job, 
where it was necessary to discuss the matter with anybody, were 
your discussions with Mr. Hubbard or Mr. Murray? A. Mr. Hub- 
bard, except to Mr. Murray in regards to I found the condition in the 


bank building, * * ¥* -- | 
* * * * 
Q. What was that discussion about? A. * * + amet 
would be the east wall of the bank building. ! 


* * *  , after it was underpinned they put in a fire door 





up on the second floor, as shows on the plan here, and when they cut 
that opening through for that door, I found a structural beam that 
rested in on to that wall, and after that wall was opened up I discovered 
it was sitting on just four inches for a distance of about 10 or 12 inches. 
It had been put in there years ago. And I told Mr. Hubbard, I says, 

_ "Mr. Hubbard, don't do any more cutting on that wall. I have got to 


take this up with our engineer. " 
* * * 





Q. It was corrected? A. Yes, sir. 
2* * * 
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CROSS EXAMINATION 
BY MR. MILLER: 

* * * * 

699 Q. Now, Mr. Fairbanks, you stated just a few minutes ago 
that the first time that you came there to make any inspection of any 
kind was in June of 1955, when there was some complaint made about 
a fire ladder? A. No, sir. 

Q. You were making an inspection -- A. On the roof. 

* * oe * 

704 Q. Was it a wooden ladder? A. No, sir, it was a metal 
ladder, fastened right up against that, vertically went right up. 

2 * * * 

705 Q. And over the loop and on to the roof, did it have a wooden 
platform at the base of that ladder? A. At the base? 

Q. Yes, onthe roof. A. Oh, yes, there was a platform went 
over here to this fire escape coming out of the bank building, and 
there was also a platform run over here to this fire escape to come 
down on that -- 


Q. Wooden platform, was it? A. Yes, wooden. 
*x * * x 


Q. Can you tell us was it against the business regulations ? 
A. Over a woodiroof? You will find hundreds of them. 
Q. That is not my question. My question is, was it against 
regulations? A. As far as I say, no. 
706 Q. In other words, it was all right to have a wooden platform 


on the roof in 1955; is that right, sir? A. Yes. 
* * * * 


(Thereupon application for 
roof repair, and permit, 
were marked Plaintiffs’ 
Exhibit No. 15 for identi- 
fication. ) 


* 
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Q. Now, at that time, Mr. Fairbanks, did I understand you to 
say that there was a door on the east wall of the bank bui Iding, 631? 
A. At that time? | 

Q. In 1955. In June, when you went there to make this inspec- 
tion? A. 1955. : 

cd * aK : * 

708 Q. Yes, sir. Now, was there any door or any opening into 

the wall of the bank building at 631 on to that roof? A. Yes, sir. 

Q. Where was that located? A. Doorway? No, they come 
out of the window on to the fire escape and then come over on to the 


root. 
* x x 


O*% 

Q. How high from the roof of 629 was this window iin 631? 

A. IfIcan recall correctly, as you come out of the window on 
to the platform of the fire escape of the bank building, then you went 
up three or four steps to the elevation of 629, the building that was 
razed. | 
Q. Then the window and the platform underneath the window was 
totally within 631 on the bank building? A. Yes. | 

Q. And you walked from that platform on to the roof? A. Of 
629. ! 

Q. Was the elevations of both roofs on the same parallel? > 

The Court: Mr. Miller, may I say something here? 

I don't believe there is any issue in this case whatever as to 
whether there is any easement by the bank over the roof of 629 and 
over your client's property. 

Mr. Miller: I think there is a very big one, Your oe 

* * * ! * 

Mr. Miller: In addition, this is in addition to 631. This is not 
a brand-new building of its own. , 

We are being burdened by an additional easement for a lot that 


had no connection with this right of way. 
* * 
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The Court: Mr. Miller, I can't see anywhere in the pleadings -- 
now, if they start using this as a part of original Lot 8, then you can 
come in and seek whatever action you want to on it. 

* * * * 

Mr. Miller: The affidavits in the case, on file, show it, Your 
Honor. Every one of them says they come out of the bank building and 
go on to this -- I can read them to Your Honor. 

The Court: If they say so, it has no bearing on this case. They 
may say many things in an affidavit that has no bearing on the case. 

* 2K * * 

Mr. Miller: Suppose that they could not have gotten the plans 

approved unless they could show that there was an easement for 
the benefit of 631, and that is the reason they got the permit? 

The Court: Getting the plans approved is not a matter before 
this Court. If the District of Columbia has improperly approved the 
plans, that is not an issue before this Court at the present time. | 

Mr. Miller: Well, but in view of the fact of the claims in the 
affidavit and the fact that the building permits and plans were produced 
that way, with an attempt in order to add on or graft this 631 on to the 
right of way, it is important for us in the future to see whether or not 
they have a right to that. 

* * * * 

The Court: Rights of way, but only for the west part of original 
Lot 7 which is now 809. 

* a * * 

715 The Court: What he has said is that he does not contend or claim 
that it is an issue in this case. 

Now, what he claims in some other case is not material here. 

Mr. Miller: I claim it is an issue because we are asking Mr. 


Murray to be enjoined from going over our property, and we contend 


716 he is doing it and is going to do it. 
* cd 
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the:Court: = * 
Now, if the employees of the bank who have nothing to do with 


629 start using that right of way, then you have got another case that 
is not before this Court. : 
Mr. Miller: If Your Honor please, those buildings are tied up 


to one another and it is not used by the bank any more. It is all used 
as one enterprise by the United States Government for recruiting and 
is used as one building. | 

Now, how are we going to differentiate between the two ? 

I said to Your Honor that when they joined them together and put 
a fire escape out on to the roof of 629 which can't go anywhere else 
except over our property, and we claim that they don't have a right to 
do it and that is a trespass, that is a big issue in this case --avery 





important issue -- because certainly they can't have all the 
elements and have all the implements and the tools to use it as a right 
of way and say that they are not going to use it. Well, they haven't 
said that but they merely say it is not an issue in the case. 

I am asking Your Honor to enjoin them from permitting the use 
of 631 over this right of way in connection with their use of 631 property. 

In view of the fact that they have now called this addition -- they 
don't call this a brand-new building, but an addition to 631 -- I say to 
Your Honor they have lost their right to use the entire right of way be- 
cause this very inseparably, without any ability to separate it, has 
joined the two buildings in such a way that they cannot say that they 


continue to use it as one building. 


| 
* * * | 


ok 

Mr. Miller: Cross-examine him with respect to the fact this is 
now considered one building and that the means of egress and ingress 
for fire purposes is only over the course of this roof, and that no other 


means can be had for ingress and egress. 


* * * * 
| 


Mr. Miller: * * *  , that the plans and permits were issued 
on the basis of that which would not have been issued otherwise and 
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they couldn't have built their building as they did unless they so re- 
presented to the District that they intend by the set-up that they have 
there to use this, if they can -- if Your Honor rules it is a right of 


way -- to use it in conjunction with their use of 631. 
I expect to also show to Your Honor that the plans and the per- 
mits in that regard so show it; that this would then constitute a tres- 


pass and as the buildings are now considered all in one and not separate 
buildings, that they have lost their right to use this right of way because 
they are now burdening us with use by a much larger building than exist- 
ed over 629. The entire buildings are inseparable. 

bd * cd 

BY MR. MILLER: 

Q. Now, Mr. Fairbanks, this permit and the plans that were 
finally approved by the Building Department, is for an addition to the 
corner, is it not, formerly known as 631? A. My perinit reads, 
"Erect one two-story addition and make alterations to existing building 

plans." 

* * * * 

Q. Does this not show that Lot 808 -- Lot 34, Lot 808, were 
consolidated into Lot 857? A. The plans show it. 

* * x * 

Mr. Miller: I'm sorry. It is 809. I misnamed it, Your Honor. 
It is 809. 

I would like to have this plat marked, Your Honor, for identifi- 
cation as Plaintiffs' Exhibit No. 6. 

ae ak 

BY MR. MILLER: 

Q. Now, after all the work was done and you finally approved 
this particular construction, this is now all one building, is it not? 
A. Yes, sir. } 

Q. What is the street number of it? A. The permit was taken 
out for 501 7th Street. 
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Q. Is there presently after this work was done an address known 
as 629? A. Not to my knowledge. | 

* * * * 

Q. And there are doors in the upper floors and on the first floor 
between what was formerly 631 and 629 as it now exists as an addition ? 
A. Yes, sir. 

Q. Is there any way, Mr. Fairbanks, that the addition can be in 


722 any way differentiated from the former building 631 ? A. Any 


way ? 





Q. Any way to differentiate it? A. Not to my knowledge. 
* * * | * 
723 Q. Now, there is a door presently in the first floor in the rear 
of what we call629? A. Yes, sir. : 
724 Q. And is that door according to regulations? A. ‘It isn't 
finished as yet. | 
Q. Is there a permit and a plan for it? A. Yes, sir, it is on 
the plan. 
Q. What yet has to be done? A. The elevation of that door to 
the first floor level is approximately three feet, and there is no steps 
at this time leading from that first floor elevation of the new building, 


new addition, to that bottom of that door: 


* * x ! * 
| 


Q. Will you look at the plans and see whether there is a provision 


for steps, from the elevation of the floor, on the addition ? 

You are now looking at the final approved plans from which the 
work was done? A. Yes, that's right. | 

* * * * 

Q. Does that show any steps from the first floor elevation to -- 

725 <A. Not on this set of plans. I don't know whether there is any more. 

* * * * 

Q. Iam not asking you about a right of way. Iam asking you 
about the steps. A. Yes, the steps are not in, no, sir. | 
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726 Q. That wall at that location in the rear is considered a party 
wall, isitnot? A. Yes, sir. 
* * * * 


(Thereupon a plat was marked 
Plaintiffs’ Exhibit No. 17 
for identification. ) 


The Court: What is the date of that plat? 
Mr. Miller: March 13, 1957. 
* * * * 
733 Q. From your observation of that plat, can you tell us whether 
or not any part of the new wall has gone over on to the lot? A. No, 
I wouldn't think it was. 
* ak * * 
734 Q. You are not sure, or are yousure? A. According to that 


survey there, as far as I can read, that it is right on the line. 
* * sd *K 


Q. x x * 

Were there! any connecting doors or any means of getting from 
629 into 631 without going outside and going in? A. No, sir, not to 
my knowledge. 

Q. They were two completely independent buildings? A. As 


far as I can recollect, yes. 
* * x * 


737 Q. Now, you were on the job when they got down to that level, 
were you not? A. They called me for the inspection for the tie-plates, 
and that is when I brought up the question that due to the stairway in 
there, that there had to be a channel put in across there. 

* 2K x x 

Q. Will you tell us where you located the joists? A. At each 
side of the stairwell opening there is a double header joist goes through. 
That is where I instructed the foreman there to put the channeling, to 
expand that joist, because we had no way of tying it in to the stairway 


proper. 
* 
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Q. And did you test every one of those bolts in this case on the 


channel? A. Yes, sir. : 

Q. Now, I think you mentioned, Mr. Fairbanks, that you had 
these discussions and told the foreman what you wanted and all your 
discussions were with the foreman? A. You are talking about the 


foreman of the razing ? ! 


Q. Well, the foreman of the razing or the foreman of the con- 


struction. A. Oh, yes. 
Q. Did you ever see Mr. Murray on the job at all? A. Oh, 
yes. 


* * * 





With respect to the channeling, which was the channeling below 
the top floor, did you make your calculations and determination about 
that channel in the same way you did the first channel? A. The first 
channel was put up at the top, of the top two channels, was an error 
made by the foreman of the razing; who either misunderstood me -- I 
told him to put the channels continuously on the face of the wall. When 
I got back two days later he had it chasedin. Therefore I could not let 
him take that channel out of there. So I had him i a it, which 
made it even stronger. | 

Q. Now, isn't it a fact that the Code does not permit channeling 
in an 8 or 9 inch wall? A. That's right, sir. ! 

* * * | a 

The Court: Well, he first stated that they misunderstood him, 
apparently, and channeled the two top beams into the wall, that that 
was contrary to what he intended, and what he had instructed them. 

Then you asked him if it was contrary to the Code, in an 8-inch 
wall, and he said yes. 

* * 

BY MR, MILLER: 

Q. Then my next question was, that is against the Code, to put 

channeling in an 8- or 9-inch wall? A. To chase it, yes, sir. 





| 
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The Court: Are you differentiating between chasing and channeling ? 

The Witness: Chasing is to recess the channel into the brick wall 
proper. In other words, I instructed him to put the channel on the extreme 
outside of the wall and lag into the joists. 

When I got back there two days later he already had cut the channel 
back, which an 8~inch channel is 2-1/2 inches in thickness and depth. In 
other words, he chased in 2-1/2 inches. 

751 * * * But I knew it was a violation and I took it up with my Chief 


Inspector. 
BY MR. MILLER: 


Q. So therefore it was better than before? A. What? 
Q. It was better than before, that is, better than channeling it? 


A. To my estimation, yes, sir. 
* * bd * 


754 Q. Now, I did ask you in locating these joists, that they could 
be located when you chased out the wall; but could you locate those joists 
if you didn't chase the wall? A. Oh, yes. 
Q. From the exterior? A. Yes, by taking one brick out. 
Q. One brick? A. After you locate one, normally the joists are 
16 inches on center, and if you take out the next one, the tie bolts 
according to the Code are supposed to be four foot on center. If you go 
four feet, right at that four foot mark, you should hit another joist. 
But if I recall correctly, there is more than four feet; they are 


closer together than that. 
« ‘ * 5 2 


Q. Now, Mr. Fairbanks, after the building was razed, was it 
then that Mr. Vogel ascertained the fact that you couldn't use this west 
wall of 627 as a weight-bearing partition? A. It was after the permit 
was issued and they called me, and the contractor got in on the job at 
that first inspection. 

Q. Had the BOLEESS for the Scores been dug ? =. No. 


756 Q. And can you tell us what the reason was for Mr. Vogel being 
there? A. Because I found a deficiency from the plans as to the condi- 


tion I found on the party wall. 
7 * * * 


A. Yes, at that time I took it up with Mr. Zoslow, and I talked 
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with Mr. Murray on it, and I said -- there was a structural beam, what 
we call a structural beam -- the floor joists of the building that they rais- 
ed run north and south, and there was a center beam through there which 
we call a structural beam, supporting those joists. That rested on that 
wall. And naturally when they took that wall out, as they took it down it 
kicked up and it knocked the brick out on the inside of the stairwell. 

Q. You had a conversation with Mr. Ostrower and Mr. Zoslow 
about that? A. Yes, indeed. | 

Q. And you told them that you were going to have Me. Murray take 
care of it and fix it? A. That's right. 

Q. And were you able to get him to do that? A. I do not know 


Woes he did or not. ! 
* * ' * 


5 Before they poured the footings they had to dig the trenches 
for these footings, did they not? <A. Yes, sir. : 
Q. And before any pouring takes place, you have got to make the 


inspection to give the approval, do younot? A. That's right. He cal- 


led ae for footing eon 





* 2k 

Q That is, the west wall of 627 ? ie That's right. 

a Now, when so dug those eas you then ascertained the 
condition of the soil, didn't you? <A. Yes, Sir. | 

Q. Before the footings were poured? A. Yes, sir. 

Q. And when you inspected the trench at the locations you have 
mentioned, you found then that they had dug back into the yard several 
feet? A. I found that the yard had caved in several feet. 

Q. If the yard had caved in, would that have caused the concrete 

to break up like it did? A. Yes, sir. : 

Q. It would have broken up? A. Because that COuCTese had a 
number of cracks already in it. | 

Q. And how far back did the trench appear, how far back? A. 
At the extreme north I would say approximately 30 inches, and then as 
you get over to the stairwell it fell out there approximately three feet 
or better. I couldn't tell exactly. | 
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Q. As soon as you saw that condition you stopped them right 
away, did you not? A. What? 

Q. You stopped them right away, didn't you? A. I stopped 
them to cover the bank, yes, sir. 

Q. And you also directed them to take immediate steps and pre- 
cautions to underpin at the location where the steps were? A. The 
party wall you are referring to ? 

Q. Yes, sir. A. Yes, sir, they started in underpinning. 

* * * * 

Q. I show you this picture, Plaintiffs' Exhibit 4-O, which seems 
to have been taken on March 5th, and filed on March 7th, and ask you to 
look and see whether or not any footings had been -- I mean, if the 
trench for the footings had been dug for the rear part of the wall? 

A. No. 

*K * * bd 

Q. Had you made any tests with respect to this location? A. 
Tests ? 

Q. Yes, tests to see what kind of underpinning? A. Yes, I 
found no footing underneath this wall whatsoever. 

Q@. That would be for the whole length of the wall all the way 
south? A. That's right. 

Q. And nevertheless you did permit them to dig trenches beyond 
this point south? A. No, sir. 

Q. You didnot? A. No, sir. I told them to keep it back there 

three feet or better before -- and underpin this wall before they 
set any more of this dirt that runs up this way. 

* * * * 

@. You mean you had to ascertain whether there was footings 
under the east wall before you could underpin the west wall? A. 

I had to find out -- when this dirt caved away -- 


-Q. Yes, sir. A. --I says, "Stop everything right now. Let's 
go into Mr. Ostrower's building to find out where this footing was of 
this wall right here. " 
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Because I didn't know whether that was entirely basement out in 
this back part. It looked like it was building an addition at some time. 
* * * * 
Q. My question, sir, was, was it necessary to ascertain whether 
there was footings under that wall before you could underpin the west 
wall, which is the one where you say you left the three foot of dirt? 
A. Well, the minute I see this bank caved, I knew it wasia condition I 





had to find out immediately whether that footing run all the way down or 


whether it was setting up here over a 45 degree angle. : 
Q. In order to underpin the west wall? A. Yes, sir. I wanted 
to get -- if that footing did not go down there, that wall there would have 
to definitely be underpinned before they even touched anything out here 
(indicating). ! 
* x * Oo 
The Court: Would you put a mark on that so if you get to the 
Court of Appeals they will know what you are talking about ? 
The Witness: Yes, sir. ! 
The Court: Put your initials. 


Now, you have put the initial "LNF" to indicate the wall that you 


wanted to find out whether or not it was underpinned before you did any- 
thing to the footings. UU 
The Witness: That's right. 


BY MR, MILLER: 
* 2 * E. 





Q. My question is, were you trying to ascertain the underpinning 
of this particular point or was it this particular point where the one- 
story building ended, or was it at this particular point on the east wall, 
or was it at the extreme rear of that east wall? A. It is this wall 
right here. It is the west wall of that two story addition. 

Q. It is the west wall of the two-story addition? A. That's 


right. : 
Q. Which is not, of course, part of the old wall? A. No, sir. 
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Q. Now, you were trying to ascertain the footings of the entire 
wall? <A. Of this entire wall, yes, sir. 
@. In other words, that was the most important wall? A. Yes, 


sir. 


Q. And the way you did it was by running a pin where? A. By 
running a chisel bar, which is about 5 foot height, hasa big round top 
on it, has about an inch and a quarter bar with a big wide chisel at the 
bottom. 

Q. Where did you run that in, at what point? A. At about 3 
foot from that doorway back. 

Q. You are pointing to the west wall of 627 now? A. Yes. 
Well, Iam coming into the dirt here, where the dirt had caved away. 

I took that bar and I had the bulldozer take and push that bar right 
straight back until I hit something solid. We got in there about three 
or four feet, and all of a sudden the bar kinked, and stopped. 

Q. At what point did you do that? A. About 3 foot from this. 

Q. From the doorway? A. Yes. In other words, right here. 
Here is the distance from the doorway. It would be right about in here, 
approximately the center of that. 

* * * * 

A. * * * * * If I established when I found that, hitting some- 
thing solid, which I assumed was a footing, naturally that footing 
would go clean through here. 

Q. Did you do all that before any footings were poured on the 
rear wall? A. Yes, Sir. 

Q. After you ascertained that there was what you said, something 
solid, and you understood that to be a footing, did you make any effort 
to find out how much that would support or what the strength of that 
footing was? A. Oh, no. 

Q. You didn't know anything about the footing except it was some- 
thing there that was solid? A. That's right. 

@. Now, what did you instruct them to do with respect to putting 
footings on the extreme west wall of the 627 building at the end where 
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the door is? Did you make any instructions of putting any footings there, 
or any underpinning? A. Why certainly. This whole section was under- 


pinned all the way through. 


hal 
Q. Now, did you direct the workmen there or the contractor, or 
anybody, to dig back into the yard at 627, beyond the party line ? 


A. No, sir, I did not. 
ok 


s 
Thursday, December 4, 1958 
Q. Mr. Fairbanks, after all the work had been completed at this 
area, could you tell us in the old part of the building, that is, what was 
formerly the bank building, were there any interior partitions or walls 


removed and any rooms enlarged? A. Yes, sir. 
| 
* * 2K * 


Q. Let me put it this way: How many rooms now are in place 
or in existence in the old part of the building, in the former bank build- 


ing, on all floors ? | 
* * - * 


The Witness: I think there is seven on the floor. 


| 
Q@. How many floors are there? A. I think that's a four-story 


building. | 

* * * * 

The Witness: Except the first floor of the bank there is only 
that one big room. : 

Q. The new addition that was built, that is, of course, two 
stories: 

How many rooms are there on the second floor of that? A. There 


is just one big room up there. 
Q. And one large room on the first floor? A. On the first floor, 
that's right, sir. | 


Q. And one large room in the basement? A. That's right, sir. 
* * * * 
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Q. Now, after ascertaining that, did you determine whether there 


should have been any footings at the extreme rear of 627 where the door 


was? A. Right here at this corner ? 
Q. Yes. A. WhenI drove that bar back in there and hit that 
wall or footing, which I assumed was a wall or a footing, naturally when 


that wall was built the footing would go to the extreme, and when this 
building was built, whenever it was built -- 

Q. I'm sorry. I made a mistake. I was just not oriented. I 
didn't intend to ask you about that part. You have already told us about 
this east part here. A. Yes. 

* * * * 

774 Q. Did you determine whether any footing should be installed at 
the extreme rear of that wall as the west wall of 627? A. This? 

Q. Yes. A. Yes, sir, that was underpinned. 

2 * * * 

775 Q. What kind of underpinning did they install there? A. They 
put concrete underpinning in there, and dry-packed. 

Q. The sections, as you describedthem? A. Yes, sir, the 


sections. 
* * * * 


777 Q. Now, with respect to the underpinning in these sections that 
you said was installed along the west wall in the manner that they were 
installed, were the trenches and the underpinning below this brick found- 
ation of this west wall that youfound? A. The underpinning? Oh, 

778 yes, sir. 

Q. How far below the bricks that the wall was resting on? 

A. I would say around 30 inches. 

£ * * * 

Q. Was there any special precaution required in addition to the 
underpinning that you have described because you were going 30 inches 
below to protect the foundations of that wall? A. Yes, sir, because 
this was a bad wall. 

At one time right in approximately from the front of E Street there 
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was a big opening at one time, and that was bricked in. Therefore, 


that wasn't continuous brick wall. Therefore, it had to be very care- 
ful with that wall in the underpinning of it. ! 

Q. Mr. Fairbanks, I show you a photograph which is marked 
Plaintiffs' Exhibit No. 4-N, filed March the 14th, 1958, and that is 
after the rear brick wall had been constructed, is it not? A. Yes, 
sir. 





Q. Now, what is this right here in that well that looks like a 
little beam of some kind? Whatis that? A. You have got me. 

Q. You haven't any idea what that is? A. I can't offhand tell 
you, 

@. Does the record show what itis? A. No, sir. 

* * * | * 

Q. Here is another photograph of it, 4-J. Would that in any 
way help you, referring to the same covering? A. Yes, that is the 
dirt that I was talking about yesterday where I left it in there until 
they started to underpin. This was the last pin that was put in, if I 

recall correctly. 

Q. NowI refer to Plaintiffs’ Exhibit, photograph, hes and with 
respect to the first question I asked you about the bar there. 

Now, can you tell us from that, what thatis? A. | Yes, that is 
where that last pin was put in here. : 

Q. The last pin? A. The last pin, right in here. And then 
they re-bricked this back in here. 

Q. And that was all done and could be done from the lot of Mr. 
Murray? A. That's right. | 

Q. In other words, there was nothing to prevent them from 
doing it that way? A. That's right. 


Q. Without going over to the other property? A. ‘That's right. 
* * x : * 





| 
Q. Now, Mr. Fairbanks, during the entire course of razing all 
the way through to the continuous building on the entire project until 
| 
its completion, how often would you go to this job? A. : have been to 


that job, I guess, 20 or 25 times. 
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* * * * 

Q. During that time, during the course of construction, did you 
receive any complaints from Mr. Ostrower or Mr. Zoslow? A. Yes. 
He would complain to me of the excavation of his yard which fell in at 
that time, and also in regards to the drain pipe that run off his roof 
down at the corner of the building. And another time was when, during 
the razing of the building, he called me in where the hole was punched 
through the wall, and I examined his office upstairs in the back room 
where his office is, and there was a slight new crack in there. That 
was during the razing. 

Q. Now, what did you tell them you would do about those complaints, 
if anything? A. I told them I would take it up with Mr. Murray and that 
I was assured that he would take care of any minor repairs, of pointing 
up the plaster and fixing the hole in the wall, which he did. 

* cd * * 

Q. Irefer, Mr. Fairbanks, to Plaintiffs' Exhibit 5-A, and ask 
you whether or not this light section here doesn't show parging ? 

A. It looks like it is parged. Here it is over here. 

* * * * 

Q. Did Mr. Ostrower or Mr. Zoslow point out to you when the 
construction started, the cracks that appeared in the interior of his 
building? A. Yes, sir, he did. 

Q. And did you make any statement to him about it? A. Yes, 
sir, at the time. You mean during the razing ? 

Q. Well, in the construction. A. Oh, in the construction ? 

Q. Yes. A. I never went in his building, when he refused me 


- permission to go in, after that. 
* * aK * 
799 Q. And what was the condition of the interior wall at that time ? 
A. There was slight cracks in Mr. Ostrower's office, that is in the 


back section of 627. 
* 





800 


801 


809 


203 
Q. You told us that you directed there be underpinning in the west 
side of this 627 E Street. A. Definitely. | 
Q. Was that underpinning in the wall itself or was that in Mr. 
Murray's wall that he built? A. No, it was the underpinning of Mr. 
Zoslow's. 
Q. Was anything done other than that to protect that wall? 


A. None other than the channels. | 
* * * * 


Q. When 629 was razed, the rear where the areaway is, of 627, 
was there a double wall there or was that just a single wall? A. In 


the rear ? | 
Q. Yes, sir. A. That was a double wall that was taken down. 
Q. The entire wall came down? A. Down to the basement level, 


* x 2 * 


Mr. Miller: Your Honor, that is the application and permit to 


remove and construct this new fire ladder. That is not in evidence yet. 
* * * ns 


The Court: Read it into the record now and let him have his 
record back, Mr. Miller. 
Mr. Miller: All right. 


Then I will offer as Plaintiffs' Exhibit No. 15 -- | 
* * * * 


Mr. Miller: It is offered as 15 and I will read the contents. 

The Court: All right. : 

Mr. Miller: It is, Your Honor, an application for a permit to 
make repairs or alterations to an existing building. It is dated Septem- 
ber the 7th, 1955, and the address of the proposed work is 629 E Street, 
Northwest, Lot 809, Square 456. : 

The name of the owner, Jerome S. Murray, address 400 6th 
Street, Northwest. | 

Material of building, brick. 

Cost of the work, $500. 00. 
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"Repair floor and roof, and permission is request- 
ed to make the following repairs: 
"To comply with the notice of Louis A. Stein, of 
May 18, 1955, and J. S. Murray, August 8, 1955, and 
to replace fire escape ladder removed by unknown per- 
son or persons leading on to 627 E Street, Northwest, 
rear yard, to alley over 808, 807 and 34. 
* * * 
832 LAWRENCE HARTWELL HUBBARD 
called as witness for and on behalf of the defendants, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AMMERMAN: 
2 * * * 
Q. How are youemployed? A. Construction superintendent. 
833 Q. Did you work for them continuously during the time that the 
building at 629 E Street was built? A. I did. 


Q. And in what capacity? A. As Construction Superintendent. 

Q. Did you have full charge of that particular job? A. That's 
right. 

Q. Now, to your knowledge, was that job built in accordance 


with the District of Columbia Code? A. That's right. 
* Sg * * 


838 Q. What would the cost have been to finish the work other than 
the construction of the wall proper, to put that rear yard of 627 in the 
condition it was prior to the work? 


cs * 


Q. It would have cost $374. 10. 
* * * 
CROSS EXAMINATION 


BY MR. MILLER: 
* 
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Q. At any time when you excavated -- not in 629, ‘Iam not direct- 
ing any of my questions to it, but the excavating which affected the rear 
yard of 627 -- did you at any time get any permission from Mr. Zoslow 
or Mr. Ostrower, or anybody next door, to excavate back where you did 
excavate to? A. Did I get permission? 
Q. Yes. A. No. 
Q. Did you ask Mr. Murray to get permission ? A. I asked 
877 Mr. Murray and he told me, "You have your EEE and specifica- 





tions to build the job approved. " 

Q. So it was at his statement that you then did the ae ? 
A. Ialso asked Mr. Pfeifle too. | 

Q. Mr. who? A. Mr. Pfeifle, my boss, my superior. 

* * ok ok 


(Thereupon estimate 3-13-58, 
J.A. Buchanan Associates, 
was marked Defendants' Ex- 
hibit No. 23 for identification 
and received in evidence. ) 


JAMES MINICK GONGWER ! 
called as a witness for and on behalf of the defendants, having been first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR, AMMERMAN: 
Q. And what is your occupation, sir? A. Iam a consulting 
structural engineer. | 
* * 2k 
Mr. Miller: I won't challenge the qualifications. | 
The Court: He admits his qualifications. 
* * * | * 

898 Q. Mr. Gongwer, at the request of Mr. Murray, did you make 
an examination of premises 627 E Street, Northwest within the last 
several months? A. I did. : 

Q. Do you remember the date? A. July the 8th. | 
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Q. And for what purpose did you make an examination there ? 


A. To inspect the building to determine its condition. 

* a *K * 

Q. And can you give us the result of that sir, what you found? 
A. Ifound that in the upper stories of the building, above the second 
floor of the building, that the stairways, which were adjacent to the 
west wall of the building, were separated from the wall in varying 
amounts. 

This separation between the stairs and the wall had the appear- 
ance of being of long standing. That is, there was dust and dirt in this 
crack, quite good amounts of dust and dirt, I would say. 

In the second floor of the building itself there were some cracks 
in the office at the rear of the building; some cracks under the windows; 
there were some cracks in the plaster of the walls and of the ceiling. 

In the room that was at the front of the building there was a space 
on the wall that had an indication of having been damp at one time or 
another, and the paint had peeled off. However, in the ceiling of that 
room there were no cracks. 

I might also state that in the upper floors of the building there 
were additional cracks -- there were cracks in addition to those that I 
spoke of between the stairs and the wall; there were some cracks that 
were parallel to the stairs in the ceilings of the rooms, of the stair- 
way; and there were some cracks in the corners of the stairway. 

All of these cracks in the upper floors of the building appeared to 
be cracks of material age. 

In the first floor of the building there is a stairway that goes 
from the first floor to the second floor of the building, also against the 
west wall. That stairway did not exhibit the same cracks that we see 
in the upper part of the building. There is no appreciable crack 

900 between the stairs and the wall as there was upstairs. 

In the basement of the building, the stairway there again is 
separated from the wall. There were a few small cracks in the wall 
of the building, the west wall of the building, and I noticed in the base- 
ment that there was a compressor for the air-conditioning equipment 
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of the building. This was a sizable compressor, and it was in opera- 
tion at the time that I was there, and it produced appreciable vibration. 
The vibration was noticeable in the first floor of the building; quite 
noticeable in the area over the top of the compressor. ! 

I think that about covers it. | 

Q. Now, the compressor was located where in the basement 
with reference to the stairwell? A. The compressor was generally 
under the stairwell area, and adjacent to the west wall of the building. 

Q. Would you say, in your opinion, assuming there was no other 





cause, that you could locate, for any of these cracks say on the second 
floor -- in your opinion could the compressor vibration have caused 
that? <A. I think that it could. In my opinion it could. 

sg * * | * 

Q. Did you make an inspection to determine if there could have 
been any other cause for those cracks? A. I was looking at the build- 
ing in an attempt to determine in my own mind whether or not the build- 
ing operation next door had been responsible for these cracks that I 
saw. That was the purpose of the inspection. And to that extent I did. 

Q. Did you come to any conclusion with respect to the operations 
next door having anything to do with the cracks which you found there ? 
A. Iconcluded that they had not had anything to do with the cracks. 


* * * ok 
904 Q. Mr. Gongwer, in accordance with the provisions of the 
Building Code there has been testimony here about a structural engineer, 
Mr. Keller, that the defendant in this case had failed to obtain the per- 
mission of the owner of 627 to underpin the west wall of 627. 
Are you familiar with any provision of the Building Code which 
requires such permission? A. Iam. | 
Q. And do you have your Code with you, sir? A. Yes, I do. 
Q. Is permission required, sir, under those circumstances, to 


underpin a wall? A. Permission is required to underpin a party wall 





only when that party wall is supported on beams and columns. 
Q. Was this party wall supported on beams and columns? A. 
No, sir. 
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* * * * 


The Court: I take it he is talking about the west wall of 627, which 
is in common with the east wall originally of 629. Is that right? 


905 Mr. Ammerman: That's correct, sir. 


It is 804, I believe, paragraph 27, Mr. Gongwer. 
* * a * 


The Court: If you wish to read me the section you may. 

* * * * 

Mr. Ammerman: Yes, sir (Reading): 

"Article 804, Section 27, Party Wallis." 

And coming down to the paragraph, the last paragraph on page 
331 of the Building Code reads as follows: 

"Party wall supported by beams and columns will 

be permitted after an agreement relating thereto, signed 

by adjoining owners, has been filed with the District of 

inspection. " 

"Said agreement must constitute a waiver" - - 
and so on. 

And it continues over to the end of Section (a) under that Article, 
which says: 

"The underpinning of such wall foundations, when 
necessary, must be done by agreement of adjoining own- 

ers, as in the case of the location of a party wall. Such 

wall foundations relate back to party walls supported by 

beams and columns. " 

* ca * * 

Q. Mr. Gongwer, the structural engineer I referred to, who 
testified in this case on behalf of the plaintiff in his report states that 
this wall - and referring to "this wall" we had reference to between 
627 and 629 E Street -- does not conform to the present Building Code 
of the District of Columbia, and in the opinion of the writers should 
have been brought by the party wall owner making alterations within 
the present requirements at the time of razing of 629 E Street, North- 
west. 





| 
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"See Article 804-10, paragraph (a) of the D. C. Building Code. " 

Do you know what he is referring to there? A. Yes, I do. 

Q. Would you explain what your opinion is of that situation ? 
A. My opinion of that is that if this new building had used the party 
wall as a bearing wall, it would have been incumbent upon the builder 
of the new building to bring that wall into conformance. However, in 
this instance -- : 

The Court: What would conformity have been; 12 inches 2 ? 

The Witness: Pardon me, sir? 

The Court: What do you mean by "in conformance Qn 

The Witness: The Building Code specifies a certain 
thickness for a party wall. 

The Court: 12 inches? 


The Witness: 12 inches for the uppermost 35 feet of the ee 


See 


and increases as the height increases. 

Now, in this instance the building owner of 629 is not using this 
wall as a bearing wall; the only use that he is putting this wall to isa 
curtain wall. He is not increasing the load on that wall. He is not put- 
ting any load on it whatsoever. And under those circumstances he is not 

909 required to do anything to that wall. He is not increasing the loads 
that are being carried by the wall. : 
CROSS EXAMINATION 


BY MR. MILLER: ! 
* * * + 


Q. Now, the inspection that you made in the interior of 627 * * 


x * ! 


* * * * 


Q. And did you go any other day for inspection at 621 Yds: Van | 
did not. 

Q. And the inspection, as I understand you say you ass was 
merely visual observation? A. That's correct. | 

Q. And in that connection, did you in any way learn from your 
own calculations the thickness of that wall in the basement? A. I did 


not. ! 
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* * * * 

Q. Did you observe on your way up to the upper floors, from the 
second floor all the way up, whether there was not some plaster dust 
and crumblings at the floor of the location of these plaster cracks? 

A. I think I saw that at at least one place. I don't recall whether it 
was more than one or not. 
912-913 In the corner of the stair, of the stairway. 

Q. Didn't that dust appear to be of recent origin? A. I couldn't 
tell whether it was dust. I thought perhaps it might have been insect 
powder. 

Q. It was not dirty? A. It was not dirty, no, sir. 

Q. At that particular time when you made the inspection, did you 
inspect the exterior wall? A. The front wall? 

Q. No, the side wall, west wall. A. The side wall? No, sir, 
I did not. 


* * * * 


Q. Whether or not you made any close inspection of the channel- 


ing itself? A. Not any closer than I could see from the roof of the 629 


building. 
* * * * 


Q. Were you able to make a determination how far the wall had 
been chased to permit the installation of the channeling? A. You 
couldn't tell that. The flanges of the channels are flush with the outside 
of the wall and the assumption would be that the chasing of the wall was 
just sufficient to put the channel in, but no one can tell for sure about 
that. 

Q. And in your observations in connection with cracks in the in- 
terior, you made no determination one way or the other about the effect 
of those channels on the wall? A. The effect of those channels on the 
wall, those channels could have no effect on the wall as a tendency for 
that wali to lean west. 

Q. How about the question of cracking of the wall in the interior ? 

A. I say they could have no effect upon the tendency of that wall 
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to lean west, which is the only thing that would cause cracks in the 


interior. 


Q. And how did you arrive at that conclusion? A. Because the 
channels are well set in the wall and are packed in and grouted in very 





substantially, and any tendency for the wall to lean west would be trans- 
mitted into the channel and through the channel from the top of the chan- 
nel on to the bottom of the channel, so that any tendency for the wall to 
lean west would not be increased by that channeling. | 

* * * K 

Q. And in making that determination, wouldn't it be necessary 
also to see whether or not the steel beam was properly tied into the 
joists of the 627? A. I didn't make any inspection. | 


* * * cL: 

Q. Now, did you make any inspection, sir, concerning any foot- 
ings? A. No. The footings were not visible, and I have no knowledge 
of them. | 

Q. Did you go in the basement of premises 627 to observe whether 
there was any new concrete work under any of the walls, interior or ex- 
terior? A. I didn't see any. I was in that basement, but I didn't see 
any. 

Q. Did you make any tests of any kind to see whether there was 
any footings under any interior or exterior wall in 627? A. I did not. 
Q. Did you observe whether or not the rear of the second floor 
was up against this west wall of 627? A. No, sir 
* * K i 
918 PAUL F, PFEIFLE i 
called as a witness for and on behalf of the Defendants, having been first 
duly sworn, was examined and testified as follows: : 
DIRECT EXAMINATION 
BY MR. AMMERMAN: ! 
* * * i 
919 Q. Mr. Pfeifle, what is your occupation? A. Well, Iam General 


Superintendent and Estimator for James Buchanan. 
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Q. James Buchanan and J. A. Buchanan Associates? A. The 
same. 


* * 


(Thereupon contract 2-27-58 
between Mr. Jerome Murray 
and J. A. Buchanan Associates 
was marked Defendants' Exhibit 
No. 24 for identification. ) 


* * aK 
CROSS EXAMINATION 
BY MR. MILLER: 

Q. * * * 

In your response to Mr. Ammerman, I think you mentioned the 
fact that you were employed and this contract shows that you were to add 
an addition to the office building at 631 E Street; is that right? A. I 
believe it is, sir. 

* * * * 

Q. I show you three photographs, Plaintiffs' 4-L, 4-M and 4-J - 
I will eliminate 4-J -- just 4-M and 4-L; and you will observe that there 
are some beams that are erected. 

Were those erected at the same time that you put the covers up? 
A. That, sir, Iam not positive. I couldn't say positively that they were 
put -- this protection is barricaded and was put in at the same time. 

There was a certain element of confusion. I don't want to go be- 
yond your question. In other words, we put this up, the polyethylene, 
with the intention of at this stage of the game backfilling, and as such 
we would have backfilled. It would have been a two-day operation, and 
we would not have probably put up heavy barricades. Then the injunction 
came along and we were advised that we should put up something because 
it wasn’t known how long that we would be forbidden to go in there. 

Q. DoI understand you to say that you put this protection up after 
you had constructed the wall? A. No, sir. We put that protection up 
immediately after we made the cut. In other words, when we excavated, 
immediately after excavating, the same day or the following day, to the 
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best of my recollection -- no later than the following day we put up the 
polyethylene. | 





ae * ok * 

930 JEROME S. MURRAY | 
a defendant, called as a witness for and on behalf of the defendants, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 


BY MR. AMMERMAN: 
* * * * 





Q. Now, Mr. Murray, showing you a letter dated July 6, 1956, 
I ask if you received that letter in the mail? A. Yes, I did. 

Q. And who is that signed by, sir? A. Signed by Hyman 
Zoslow. : 


Mr. Ammerman: I offer that in evidence as Defendant's No. 25, 
Your Honor. : 
* * * 
(Thereupon letter 7-6-56, 
Hyman Zoslow to J. S. Mur- 
ray, was marked Defendants' 
Exhibit No. 25 for identifica- 
tion and received in evidence. ) 
* * * * 


The Court: Mr. Ammerman, are you going to read that in the 
record ? : 

Mr. Ammerman: Yes, sir (reading): ! 
"Washington, D, C., 
"July 6, 1956. 


"400 6th Street, Northwest, Washington, D. Cc. 
"Dear Mr. Murray: ! 


"Mr. Jerome S. Murray, 


"This is to afford you a final opportunity to repair and 
adjust within seven days the damage caused by you to our 
buildings at 625-7 E Street, Northwest, Washington, D. C., 
and to the contents thereof while you were taking down your 
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629 E Street Building. 


"Very truly yours, 
"Hyman and Edith Zoslow, Owner, 
"625-27 E Street, Northwest 
properties. 
"By Hyman Zoslow. " 
* 2K * * 

943 Q. Were you willing to perform any items of damage that may 
have been caused there? A. Yes. I had instructed Mr. Bobo if there 
was anything done, to straighten it up, but he would not allow me to do 
it; he wanted to do it himself. 

* * * x 

Q. Now, can you tell the Court, between the time you first saw 
that on there and the present time, has there been any damage done to 
the excavation, or is the excavation in any way which may cause the 
expenditure of a larger sum of money to complete than would have been 


necessary had it been completed immediately after it was first excavat- 


ed? A. Yes, the excavation has widened probably five feet or more 
at the top and it has fallen into the bottom of the hole. 

* * * Bd 

Q. Now, Mr. Murray, you were present in court, were you not, 
at the time of the argument on one of these injunction procedures when 
the offer was made in court that we would fix up the rear of 627 immedi- 
ately if we were’ permitted, to prevent further damage, or that we would 
give to the plaintiffs the sum of $374. 10? 

Were you present in court when that took place? A. Yes, I was. 

Q. That offer was declined, was it not, by Mr. Miller or his 
clients at that time? A. Yes, it was. 

* * at xe 

950 Q@. Now, Mr. Murray, as a result of not being able to complete 

the parging on the outside of the party wall at the rear of 629 E Street, 


has any damage been caused your premises at 629 ? 
* * * 
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The Witness: We will have to replace all of the tile. It is Vinyl 
tile in the floor, and the metal coping. The tenant has advised us that 
they want the wiring on that wall reinstalled because of the dampness. 

They have also notified us that they are requesting a rebate of the 


rent on the basement space which they have rented. 
* * *« a 


BY MR. AMMERMAN: 





Q. Mr. Murray, have you estimated the cost of removing and 


replacing the tile on the floor that has been damaged as a result of 
your inability to properly complete your building? A. I attempted to 
but at the present time the water in the basement today, and this week, 
what I would estimate yesterday would not be subject today because the 
water is continuing to go forward as the rain comes in and -- 

Q. You mean the rains of the last several days have caused 
damage over a wider area than you had originally anticipated “4am Xs 
Yes, a wider area, and there is more water coming in. 

Q. To what extent when you say the area covered right now by 
water, this area covered by water now? A. I think that the whole 
basement floor of the basement, will have to come up. | 

Q. What is the area involved and how much would it cost to re- 
surface with tile the basement floor, including the cost of picking up 
what tile is there now? A. Well, rather than give -- I don't have any 
definite estimate but I do not have a definite estimate for that work. I 
would rather get the person that put it in to give me a definite estimate 
of taking it out. But there would also be plastering. I am afraid that 
that basement wall on that side where it is coming in, that that will 


have to be replastered, because it is very spongy. 
* * * 





Washington, D. 
Friday, December 5, 1958 
* ok 
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@. And what did you find to be the condition with respect to the 
removal of the plaster? A. Well, we found that there was a section 
of 16 foot by 7 foot, another section of 11 foot by 11, and another sec- 
tion of 5 by 17 feet that should be removed, making a total of 332 square 
feet to remove it'and take it away from the premises, which would be 
$95. 00. 

so * * * 

961 Q. So in your opinion an area of 10 by 40 feet has to be removed ? 

A. Yes. This is in back of the basement. 

sd * cS aK 

Q. And is there any other work called for on this particular 
estimate? A. Replacing the asphalt baseboard, 50 lineal feet of it, 
at 30 cents per lineal foot, making a total of the plastering, removal 
of the plastering, replacing the vinyl tile, and removal of the present 


tile, and the asphalt baseboard, of a total of $470. 00. 
* a *x * 


962 Q@. Mr. Murray, did you also receive an estimate from Josh C. 


Palmer for repainting the west wall? A. Yes. 
963 Q. Would'that be required after it is replastered? A. Yes. 
Q. How much is that estimate, sir? A. $125.00. 
* x * * 
Mr. Ammerman: I offer that in evidence, if Your Honor please, 
as Defendant's Exhibit No. 27. 
Mr. Miller: I offer the same objection. 
The Court: It will be admitted. 


(Thereupon estimate, Josh 
Palmer, for repainting was 
marked Defendants’ Exhibit 
No. 27 for identification, and 
received in evidence. ) 


* * * 
BY MR. AMMERMAN: 
964 A. What did you find? A. We found that the wiring is a water- 
tight wiring, and we found that the fuse boxes, plugs and plates would 





217 
have to be replaced. | 
Q. And did you get an estimate for the cost of replacing those ? 
A. Replacing eight of them at $3. 00 apiece. | 
Q. A total cost of about $24.00? A. $24.00, yes. 
* SS * ik 


(Thereupon estimate for electri- 
cal installation 'was marked 
Defendants’ Exhibit No. 28 for 
identification, and received in 
evidence. ) 


* Ike 





(Thereupon photograph was 
marked Defendants’ Exhibit 
No. 29-A for identification, 
and received in evidence. ) 


* * 
(Thereupon photograph was 
marked Defendants’ Exhibit 
No. 29-B for identification 
and received in evidence. ) 
+ * 
(Thereupon photograph was 
marked Defendants’ Exhibit 
No. 29-C for identification, 
and received in ‘evidence. ) 


* * 





(Thereupon photograph was 
marked Defendants' Exhibit 
No. 29-D for identification, 
and received in evidence. ) 


* * * 
CROSS EXAMINATION 


BY MR. MILLER: | 
* * * * 


Q. If you are such an expert, why do you have to have estimates 


| 
from other persons who do that work? A. I didn't say I was an expert. 
* * * * 


(Thereupon construction plans 
were marked Defendants’ 
Exhibit No. 30 for identifica- 
tion. ) 





* * 


(Thereupon plans were marked 
Defendants' Exhibit No. 31 
for identification. ) 


* * * 

1001 Q. With respect to this trash bin, you are the one that told Mr. 
Hubbard to take it down? A. No, not Mr. Hubbard. I had a man by 
the name of Goode to take it down. 

Q. Whois Mr. Goode? A. He is a subcontractor that does a 
lot of wrecking and work for me. It is Albert Goode (spelling). 
* * , * * 

1002 Q. What is the date you bought the bank building? A. Do you 

want me to refer to my records ? 
Q. Would you, please? A. Yes. On January 8, 1954, I pur- 
chased the bank building, and it was -- that was the date of the contract, 
and it was settled by agreement, by that contract, on July the 5th, 1955. 
Q. And when did you contract to purchase 629? A. I was not 
able to find the specific contract but I have the title company receipt 
which shows I purchased it around the 31st of August, 1955, * * * 
* * * * 
1003 REDIRECT EXAMINATION 
BY MR. AMMERMAN: 
* * Ke * 
1004 Q. For what reason did you take the trash bin down in the rear 
of 625? 


* * * * 


1005 Q. You did direct a Mr. Goode to take that down? A. Yes, I 
did. 


ae x a * 

The Witness: Well, when I filed the plan for permit the original 
stairwell was in the rear with an exit going to the four-foot right of way. 

Mr. Dripps of the District Building examined the property and 
refused to grant me a license to have the permit to have the stairwell 
in the rear. He insisted that if I did have it in the rear, that the four-foot 
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right of way would have to be opened four foot, and that the trash bin was 





in the way. 
So I removed the trash bin so that I could get the permit. 
BY MR. AMMERMAN: | 
Q. In other words, the actual measurement, I believe, that we 


made at the time we were there with His Honor, from the edge of the 
trash bin to the -- for the remainder of the opening, was one foot and 
1006 some inches? <A. One foot nine, I think. 

Q. And it required a four-foot opening; is that correct ? A. Yes. 
He said if it was a four-foot opening it would go. | 

Mr. Ammerman: That's all. 

RECROSS EXAMINATION 
BY MR. MILLER: | 

Q. However, after that requirement was made of you, you later 
had to amend your plans and change the building to put a fire exit or 
an extra stairway in the front of 629; is that right? A. Yes, that's 
correct. After he told me that, then he wanted me to have the Second 
National Bank to put a slab over that grating, instead of the grating. 

He didn't want people coming out the exit and coming over that grating 
with a possibility of a fire. And I didn’t have the time to wait for the 
Second National, so I had to change the plans and put the stairwell to 
the front. : 

Q. So therefore that door that you installed there is not a neces- 
sity; you just put it there? A. No, it is a necessity, as an extra means 
of egress, because the building is separate. The two buildings can oper- 
ate separately by closing up, and I would need a second means of egress 








for the store there. | 
* x * * 
1007 Q. Isn't that a party wallinthe rear? A. Yes, there is a party 
wall in the rear, but the plans were approved. 
* 2 * ik 
| 
1008 Mr. Ammerman: May it please the Court, at this time I offer 
1009 in evidence the following building regulations: 
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Section 106, which Your Honor has just read; 

Section 308, which I read to Your Honor a little while ago, and 
the following sections: 

804, pertaining to the waterproofing of walls required by the 
District of Columbia. } 

Section 307-02, pertaining to the protection of excavations. 

Section 804-7 -- 

* * 

Mr. Ammerman: * * * 

Suppose we offer just section "a" under Article 804-27. 


* * * * 


Mr. Ammerman: Section 803-05. 
* * * * 


Mr. Ammerman: And 804-12 with respect to waterproofing. 

* * * * 

The Court: Well, it certainly interferes with the ingress and 
egress to the rear of his building, but the question, as I see it, is 


whether it was reasonably necessary, and whether it was necessary 
or whether it isn't, goes under the Code, and equity principles, I think, 
would be liable to restore it to its original condition and reimburse it 
for any damages caused thereby. 
* * * 
1013 REBUTTAL EVIDENCE 
Mr. Miller: At this juncture, Your Honor, because we are getting 
the building regulations in, I should like to also have in evidence 804-10. 
* * * * 
The Court: In other words, 804-10 says: 
‘In the alteration of buildings having eight-inch 
walls, where twelve-inch walls are required. " -- 
* * * 
Mr. Miller: * * * 
1014 The next section, 804-13, shows what the requirement of thick- 
ness of the wali should be. 
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The minimum bearing wall or party wall is 12 inches for the 


upper 35 feet. i 
* * * * 
1022 Mr. Miller: 804-13, paragraph (c), Your Honor. 
The Court: That has to do with bonding of brick walls? 
Mr. Miller: Iam sorry, Your Honor, it is paragraph (e). The 


minimum thickness for brick. : 
The Court: Yes, Iam familiar with that one. 
Mr. Miller: And then also 804-05. 
The Court: 804-05. ! 
Mr. Miller: Yes, sir. That has to do with chases and recesses. 
* * * i 
Mr. Miller: * * * | 
And then possibly, Your Honor, it might help, 203-02, Duty to 


the Foundations. | 
* * * 





1023 (Thereupon receipts marked 


for identification Plaintiffs" 
Exhibits 13 and 14 were re- 
ceived in evidence. ) 


* * * i 

Mr. Miller: I would like to introduce this plat which has been 
marked for identification as Plaintiffs’ No. 16. : 

The Court: What is that plat? 

Mr. Miller: It shows the combined lots; the one ot, the two 
buildings now being on one lot, 857. : 

* * * * 

1024 Mr. Miller: And I would like to offer in evidence for identifica- 
tion Plaintiffs’ No. 17, which is the plat which was referred to in the 
testimony, which was made for Mr. Murray and which he has now ad- 
mitted that this rear wall is a party wall. It substantiates it. 

* * * * 

1025 HOWARD L, KELLER | 
a witness called in rebuttal, having been previously sworn, was further 
examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. MILLER: 
* * * * 
Q. Since you testified in this case, have you gone back to the 
property and made an additional inspection? A. Yes, sir, twice. 
* * a * 

1026 Q. In that connection, Mr. Keller, did you examine the west 
wall to ascertain whether or not there are any columns or beams in 
that wall? A. Yes, sir. 

Q. And are there? 

The Court: What west wall are you talking about ? 

Mr. Miller: Of 627. 

The Witness: There is a brick column right here in the party 
wall. 

BY MR. MILLER: 

Q. And was that the place that you pointed out the other time as 
being the critical location? A. Yes, sir, that's right. 

* * * 

The Court: A brick column in a brick wall? 

The Witness: Yes, sir. 

It otherwise could be referred to as a brick pier, but it is for 


the same purpose, it is a column, it carries a concentrated load. 
1027 The Court: How does it differ from the wall - thicker? 
The Witness: Yes, sir. 
It is actually carrying the upper four floors, is what I was trying 
to point out the other day. 
BY MR. MILLER: 


Q. Mr. Keller, did you go in the basement of 627 and 625? 
A. Yes, sir. . 

Q. And you observed the compressor there? A. Yes, sir. 

Q. If the wall had not been razed, that is, the building next door 
to 629, had not been razed, can you tell us whether or not in your 
opinion if the compressor there being used would have any effect on 


damaging the west wall? 
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ok a * a 
1028 The Witness: No, sir, not as long as the two basements were on 
the same level, I hardly think the vibration from that compressor would 
have affected the wall. 
BY MR. MILLER: 

Q. And having razed 629 and left the condition as it then resulted, 
and with the erection of the two-story addition to 631, can you tell us 
whether or not in your opinion the compressor would have any effect on 
the wall to cause cracks? A. Well, by lowering the basement floor in 
629, it in essence took away the lateral support for that foundation there, 
so you have the compressor up at this level, and then of course chasing 

1029 the wall and underpinning could have loosened the wall up, and then 
that vibration might have caused some of the cracking, after it had once 
started to crack. | 

* * * ve 

1030 Q. The west wall of 627 on the upper part. A. Yes, sir. 

Q. And did you also inspect the second floor reception room in 
the front of 627? A. Yes, sir. | 

Q. And can you tell us whether or not -- I think you told us 
originally that that wall was damp. A. Yes, sir. That is a salmon 
brick wall. : 

* * te 

Q. Let me break it down: 

Were you in the section which is the addition to the 631 ? A. Yes, 


Q. Did you examine the east wall? A. Yes, sir. 

Q. And wasitdamp? A. Yes, sir, there was evidence of 
moisture in the wall. : 

« * * a 

1031 The Witness: I think before I didn't realize it was a salmon brick 

in the wall, and salmon brick is the very poorest brick, and saw the 
water definitely coming through that brick down into the wall and coming 
out into the basement of what I call 629 and up there on the second floor 
in the conference room of 627. 
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1032 BY MR. MILLER: 


Q. Did you observe whether or not the drain pipe which runs along 
the wall of 627 has any effect or causes any of that dampness ? 

* * * *e 

The Witness: Yes, sir. 

In the rear yard there, ‘the dampness on that one wall could be 
caused by that drain tile not taking the water off. 

* * . * * 

1033 Q. Mr. Keller, there has been some testimony here that the upper 

two steel beams are chased into the wall and the lower two are not. 

Have you made any examination or do you recall whether or not 
that isafact? A. I checked back on my previous notes at the time I 
examined the building. Our records showed there was three beams and 
all three of them were chased into the wall. 

sd * * * 

Mr. Miller: Now, my question, sir, is, that in his examination 
of the interior of 629, whether or not there is any box of any kind around 


that kind of a steel beam running horizontally, either in the basement, 


the first floor, or on the second floor. 
1034 The Court: Any box? 

Mr. Miller: Well, or any furring in of that channel. 

In other words, if that channel was up against the wall, and at 
least 2 to 4 inches thick, certainly it is going to protrude out and plast- 
ering up against that wall, there has got to be some procedure with re- 
spect to taking care of it. 

The Court: Unless it met where the floor joists are, or something 
of that sort. 

Mr. Miller: That is what I want to ask him, whether or not -- 

The Court: All right, go ahead. 

The Witness: No, sir, there is no evidence of the channel being 
on the outside of the wall that I could see. 


* * * * 


1035 Q. * * * Did you make a check at the District Building since 
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you were here last time as to whether or not the new portion of the wall, 
the rear portion, is a party wall? A. Yes, sir, I was down at the 
Surveyor's office this morning, and that new two story addition isa 
party wall, it is a 12 inch wall on the center line. | 

* * * * 

Q. Mr. Keller, since you were here the last time, did you make 
a close inspection to ascertain whether or not those channels have been 


anchored into the joists? A. Yes, sir. 
* * * * 


1036 The Witness: This morning we tore up the floor to check in one 
area to see if the lag bolts were in the joists, and I personally inspected 
three of them and there are no lag bolts in the floor joists. 

BY MR. MILLER: 

Q. Did you make any further inspection along the the anywhere ? 

1037 A. We checked on the outside with a pair of binoculars, and if 
that wall is, say, roughly 50 foot long, there are nine bolts starting 
from the front wall and going back, and then a space of approximately 
maybe 15 to 20 feet without any bolts, and then six bolts in the rear. 

* * * * 

Q. Now, yesterday or the day before there was an indication in 
connection with a question which the Court asked about the area, the 
length of the backfill, and which you testified to as being 40 feet. 

* * * 1 
A. Well, we arrived at it by taking 30 feet that was right up against the 
party wall, but then we had to backfill the 10 feet along the areaway on 
the other side where the walls would have to be excavated and then under- 


pinned, and then refilled. | 
* * * * 


| 
1038 The Court: Isee. In other words, you are making a "U" out of 
this. | 


The Witness: Yes, that's right, sir. 
* * x 
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1039 BY MR. MILLER: 


Q. Referring to Plaintiffs' Exhibit 7, as I understand it, you 
Said that the critical point that had to be underpinned was right here. 

A. Right. 

* 2* * * 

1040 The Court: Now, are you talking about in the party wall or in 
that wall that runs east and west ? 

The Witness: I am talking about the pier or column that is in the 
party wall. That is a critical point. 

The Court: Is that underpinned ? 

The Witness: Yes, sir, but not to my opinion, I can't tell whether 
it was underpinned properly. And that has to have a special type of 
underpinning under it. It is not just like a wall. It is a column that is 
carrying ten times the load as the wall. 

The Court: And you don't know whether it is underpinned properly 
or not? 

The Witness: No, sir. 

BY MR. MILLER: 


* * * * 


Q. if that was the only underpinning that was done, would that 


be proper underpinning at that crucial point? A. No, sir. 
ps * * * 


1043 Q. Now, yesterday Mr. Gongwer testified with respect to when 
the wall was chased, the manner in which the wall would lean if there 


was any leaning., Which way would that have to lean if there was any 
1044 leaning? Would it lean west or east? A. To the west. 
x 7K ak * 

1045 The Witness: Well, I made an error in my testimony the other day. 
That wall could not have been backfilled until the floors and the dead load 
in the basement floor of 629 were placed against it, because that wall 
would not have supported the backfilling of that dirt. I made the testimony 
the other day and I was wrong. 
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BY MR. MILLER: 

Q. So that if that wall was erected, would there be any dirt on 
the west side of that wall? A. No, sir, there couldn't have been be- 
cause the basement floor would have had to have been poured and also 
the first floor. Otherwise, that wall would have collapsed from the 
weight of the backfill. 

Q. If you had to wait until the slab or the floor was installed, 
the dirt would have to then have been brought back; is that the idea ? 

A. That's right, sir. | 

Q. Is that one of the reasons why the price was higher ‘ ? A. Yes, 

1046 sir, that is what I pointed out the other day, it was all hand work. 

* * 1 * 

CROSS EXAMINA TION | 
BY MR. AMMERMAN: | 

* ok * * 

1048 Q. When you said, Mr. Keller, that the lowering of the basement 
in 629 could result in the compressor vibration causing some of those 
cracks -- you did say that, didn't you? A. Yes, sir. ! 

Q. -- didn't you know that the basement of 629 originally was 
lower than the basement level of 627? A. No, sir, I didn't, because 
there would be no necessity for underpinning if it had been, It would 


have already been underpinned. | 
: * 


Monday, December 8, 1958 
* x “ 


FURTHER EVIDENCE IN REBUTTAL 


HYMAN ZOSLOW 
a plaintiff, recalled as a witness in rebuttal on behalf of the e plaintitts, 
having been previously sworn, was further examined and testified as 
-. follows: | 
* * * * 
DIRECT EXAMINATION | 
BY MR. MILLER: 
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Q. Now, with respect to the testimony that was testified to you 
as you were sitting here, by Mr. Dyson -- remember him -- the color- 
ed gentleman who was doing the razing? A. Yes. 


1061 Q. Did you give him any permission to come into your premises 


of 627 and make any measurements at any time? A. No, sir. 

Q. Do you remember him coming in and making any measure- 
ments? <A. No, sir. 

Q. Sir? A. No, he did not. 

Q. I think his testimony was that he came in on several occasions: 

Does your answer apply to all occasions he spoke of? A. That's 
right. 

Q. Now, with respect, Mr. Zoslow, to the statement of Mr. 
Fairbanks to the effect that he wanted to come in to make tests about 
the underpinning of the east wall, or any wall, did you ever refuse Mr. 
Fairbanks any permission to enter to make any tests? A. I never 
refused Mr. Fairbanks any permission because I was constantly com- 
plaining to Fairbanks to see that they did not do any damages. 

Q. Did Mr. Fairbanks come into your premises on the interior ? 
A. On many occasions. 


* * * 


1062 SURREBUTAL 
* * 
JEROME S. MURRAY 
a defendant, called as a witness in surrebutal in behalf of the defendants, 
having been previously sworn, was further examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. AMMERMAN: 
* * * * 
1063 The Witness: The basement of 629 was about 7 feet deep, below 
the line of the sidewalk. It would be about 8 feet below the sidewalk, 
was the first floor of 629. The first floor of 629 and the first floor of 


627 are about even. 
* 
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1070 Mr. Ammerman: If Your Honor please, at this time I ask leave 
of the Court to file the amendment to the answer of defendant Murray, and 
ask Your Honor to grant it by endorsing it in the margin. | 
The Court: What do you have to say about that, Mr. : Miller? 
Mr. Miller: * * *, but I was also going to ask Your Honor at the 
same time - in fact I was just getting ready to - to permit us to amend 
1071 our complaint also to include damages as the result of the razing of 


the defendants’ building at 629. 
* a * | ok 





1074 The Court: Well, I think the Court will permit the amendment, both 


amendments, and permit this to be included in toto. 
* * * ok 


1075 The Court: Well, I think it would be better if you filed a second 


amendment to complaint for damages in which you put that forth, 
* * * ! x 


1077 The Clerk: It was not offered. It was marked for identification. 


Nos. 7 and 8 were not offered. 

ak * * 

The Court: Do you want to offer it, Mr. Miller? 
Mr. Miller: Yes, Your Honor. 


* * * * 


(Thereupon estimate, marked Defendants' 

Exhibit No. 8 for identification, was re- 

marked Plaintiffs' Exhibit No. 18 for 

Identification, and received in evidence.) 
* . 


Filed 
[November 26, 1958] 
ORDER MODIFYING INJUNCTION | 
Upon consideration of the motion of defendant, Jerome S. Murray, 
for modification of the injunction existing herein, in order to permit the 
parging of the east wall of defendant Murray's property located at 629 E 
Street, Northwest, and to have access to said wall through the rights of 
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way and areas in the rear of plaintiffs' properties located at 627 and 625 E 
Street, Northwest, for the purpose of bringing materials and supplies with 
which to do said parging, and after argument in open court by counsel for 
plaintiffs and defendant Murray, it is by the Court this 26th day of Nov- 
ember, 1958, 

ORDERED, that said motion be and the same is hereby granted and 
the injunction aforesaid is modified as hereinabove described, provided 
that the parging work aforesaid can be completed on or before December 
8th, 1958. 


/s/ George L. Hart, Jr. 
Judge 


[ Filed December 8, 1958] 

AMENDMENT TO ANSWER OF DEFENDANT MURRAY 

Upon leave of Court first had and obtained the defendant Murray 
amends his Answer to Amended Complaint by adding the following demands 
for relief, viz.: 

Defendant Murray demands that the Court enter an order herein (1) 
ordering that the defendant Murray, and those in privity with him, shall 
have the right to enter upon and use those portions of the plaintiffs' prop- 
erty located at the north end of Lots 807 - 808, in Square 456, in the Dis- 
trict of Columbia, as a means of ingress to and egress from defendant's 
property known as Lot 809 in said Square 456, the dimensions of said 
portions of land being more fully described in certain recorded deeds of 
conveyance, certified copies of which have been duly filed in the record 
herein; and (2) permitting defendant Murray and his authorized representa- 
tives to restore the property of the plaintiffs located in the rear of 627 E 
Street, Northwest, Washington, D. C. (Lot 808, Square 456), to as reason- 
ably near as possible the condition it was in prior to the filing of the re- 
straining order herein, pursuant to the provisions of Section 308 of the 
Building Code of the District of Columbia. 


/s/ Denis K. Lane 
[ Certificate of Service] /s/ H. Max Ammerman 
pe A oS ER eines Sesh OSAP 
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[ Filed December 9, 1958] : 

AMENDED AMENDMENT TO COMPLAINT FOR DAMAGES 

COUNT NO, 2 | 

For a second count of the plaintiffs for damages against the defen- 

dant, the plaintiffs state as follows: 
8. Plaintiffs state that in course of the construction commenced 

and pursued by the defendant of the improvements on the property belong - 

ing to the defendant Murray, it was his duty to carry on, and proceed 
therewith carefully in a workmanlike manner and not to injure or damage 





the improvements and the property of the plaintiffs wascne is situate 
contiguous and adjacent to that of the defendant. 

9. Plaintiffs say that notwithstanding such obligation and duty 
owing to them, the defendant has installed several horizontal channels in 


several locations in plaintiffs’ west wall of the plaintiffs' property known 
as 627 E St., N. W. : 
In addition to doing the above, during the course of razing the ex- 


isting building of the defendant at 629 E Street, N. W., and of the con- 
struction of the new addition thereon, as the work of razing and construct- 
ing progressed, the defendant, by his acts, and the acts of his contractors 
and agents and their failure to proceed with due caution and care, by 
constant pounding, hammering, butting, riviting and other acts, the de- 
fendant has loosened, broken, cracked and otherwise weakened the plain- 
tiffs' property and walls of both of their properties adjacent to the east of 
the defendant's property, plaintiffs' property being known as 625 and 627 E 
Street; N. W., all of which act of the defendant and his contractors and 
agents has weakened, broken, undermined and cracked the plaintiffs’ walls, 
caused the stairways in the interior of said buildings to become weakened 
and pulled away from the walls, weakened, damaged and injured the floors 
and ceilings, cracked, damaged and injured the interior walls and plaster 
and general depreciated the plaintiffs’ said property all to fhe plaintiffs‘ 
damage. 

WHEREFORE, in addition to the other damages claimed, plaintiffs 
demand judgment against the defendant in the sum of $100, 000.00 besides 


costs. /s/ Herman Miller 
Attorney for Plaintiffs 





[ Filed December 15, 1958] 
ORDER EXTENDING TIME 


Upon consideration of the application of defendant Murray to extend 
the time granted by the Court by Orders, dated November 26, 1958 and 
December 5, 1958, within which to parge property described in said 
Orders, and it appearing to the Court that inclement weather has pre- 
vented such work from being accomplished, it is by the Court this 15th 
day of December, 1958, 


ORDERED, that the time within which said parging shall be com- 
pleted be extended to and including the 31st day of December, 1958. 


/s/ George L. Hart, Jr. 
Judge 


[ Filed March 3, 1959] 


CERTIFIED RECORD OF OFFICIAL COURT REPORTER 


Proceedings Before Judge George L. Hart, Jr. 
. Washington, D. C. 


January 5, 1959 
The above-entitled matter came on for ruling at 10:00 a.m. - 
before the HONORABLE GEORGE L, HART, JR., Judge. 
APPEARANCES: 
HERMAN MILLER, ESQ., 
Appearing for Plaintiffs. 
E, MAX AMMERMAN, ESQ., and DENIS K. LANE, ESQ., 
Appearing for Defendants. 


1186 FINDINGS OF FACT 


The Court: In the case of Zoslow et al vs. Murray et al, Civil 
Action 604-58, the Court finds the following facts: 
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In these findings frequent reference is made to plaintiff's exhibit 
7, a plat of the properties in question, for location, description and 
certain characteristics of the properties herein involved. | 

In 1956 plaintiffs were the owners of Lot 807 improved by 625 E 
Street Northwest, and Lot 808 improved by 627 E Street, Northwest, 
all in Square 456. In 1956 defendant was the owner of Lot 808 improved 
by 629 E Street Northwest in Square 456. Lots 807, 808 and 809 were 
all located within the original Lot 7 in Square 456. The premises at 
625 E Street, Northwest and 627 E Street, Northwest, were used to- 
gether by plaintiffs for a valet and shoe repair shop which was on the 
first floors with storage and offices all used by the plaintiffs on the 





upper floor. | ~ 
Plaintiffs’ property at 627 E Street, Northwest adjoins defendants' 
property at 629 E Street, Northwest, which lies to the west of Plaintiffs’ 
property. | 
In 1956 there was on the property line between 627 and 629 E 
Street, Northwest a party wall which ran the entire length of both lots. 
For a distance of approximately 45 feet running from E Street North- 





west, the wall was used in common between the two premises, that is, 
1187 627 and 629. The north end of this wall for approximately 30 feet 
formed a part of the east wall of 629 E Street, Northwest and faced on 
an open court to the rear of 627 E Street, Northwest, the building on 
which latter premises extended on this property line for only about 45 
feet from E Street Northwest. In this connection see Plaintiffs" Exhibit 
No. 7. 
Again referring to Plaintiffs’ Exhibit 7, the Court at the rear of 
627 E Street Northwest was paved with concrete. At the point on the 
exhibit which is marked '1-Story" at the northwest corner of 627 E 
Street, Northwest, several steps lead to the court from the basement 
of 627 E Street, Northwest. These steps consisted of stone treads laid 
on earth. Along the east line of premises 627 E Street and at the rear 
thereof were several wooden steps as indicated on plaintiffs’ Exhibit 7 
These steps lead to a grating covered walkway extending sixteen-plus 
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feet north for a width of three and a half-plus feet to an areaway at the 
rear of 625 E Street, Northwest, which areaway abutted on and gave 
access to the public alley 20 feet wide lying to the east of 625 E Street, 
Northwest. Immediately at the top of the wooden steps at the rear of 
625 E Street and across the three-and-a-half plus feet passageway 
leading to the north was an iron gate. The plaintiffs left this gate un- 
locked in the daytime. Frequently at night the gate was locked to keep 
1188 undesirable characters from wandering into the rear of 627 E Street 
from the public alley but the gate would be left unlocked at night on many 
occasions. 

On March 23, 1956, defendant obtained a permit to raze the pre- 
mises 629 E Street, Northwest. The actual razing of the building was 
begun on or about April 5, 1956. The building at 629 E Street was razed 
from the top down. When the roof was removed at 629 E Street an iron 
channel about 40 feet long was chased into the west wall of 627 E Street 
at the level of the fourth floor joists of 627 E Street. This iron channel 
was attached to the floor joists of 627 with iron lag bolts. Inside the 
center of the west wall of 627 E Street there was a stair well which was 
spanned by the channel iron on the outside wall. Where the channel iron 
spanned the interior stairway it was fastened with lag bolts to the double 
header joists which ran north and south on the inside of the west wall of 
627 along the stairwell. A similar channel iron, similarly chased and 
attached -- was placed at the floor joist of the third floor of 627 E Street, 
Northwest. Similar channel irons not chased in the brick wall but placed 
on the face thereof were attached at the level of the floor joists of the 
second and ground floors and bolted in the same fashion as the two other 
channel irons. The chasing of the two top channel irons into the brick 
wall resulted from a misunderstanding on the part of the workmen per- 

1189 forming the work for the defendant, of the instructions of Lyman 
Fairbanks, a field inspector for the Building Inspector's office of the 
District of Columbia. Chasing into a nine-inch wall the width of this 
wall was not permitted by District of Columbia building regulations. 
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When this error was discovered Fairbanks ordered the two top channel 
irons dry-packed, which was done. The chasing of the two top channel 
irons into the wall caused no permanent damage to the wall. The com- 
pletion of the razing of 629 E Street was not recognized by the field in- 


spector until March 25, 1957 but the razing was subetantieay completed 


several months prior to this date. 
On February 24, 1958, the defendants obtained a permit to erect 
a new building at 629 E Street, Northwest. The permit described this 
new building as an addition to 631 E Street, Northwest, also owned by 
the defendants. The original permit for the building of 629 called for 
a building to be supported on the east and west by the common or party 





walls located on the east and west boundaries of said premises. How- 
ever, an examination by the District of Columbia officials before the 
construction had begun disclosed that the walls on both the east and the 
west were in such condition that it would not be safe to use either wall 
as a bearing wall to support a new building at 629. These walls had 
been built long before the adoption of the present building | code and as 

1190 of 1958 did not conform to the requirement of the present building 
code for the present construction of party walls. Plaintiff was directed 
by District authorities to submit new plans for a building on 629 which 
would be supported by structural steel and which would only use the 
existing east and west walls of 629 as curtain walls. Such new plans 
were submitted and approved on February 28, 1958 and the building was 
built according to these new plans. : 

Work began on the new building at 629 in early March of 1958. 
Before excavation was begun the District of Columbia authorities de- 
clared part of the east wall of 629, which was not a part of the building 
at 627 and which extended some thirty feet north from the) west side of 
627, unsafe and ordered the part taken down and a new 12-inch wall 
erected in place of that part of the wall torn down. The condemned 
portion of the wall was torn down between March 1 and March 5, 1958. 
In taking down the condemned thirty feet of wall and preparing to erect 
a new 12-inch wall in its place, the plaintiffs’ court in the rear of 627 
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was excavated adjacent to the wall for a width averaging three feet and 

from the north line of plaintiffs' property to and including the steps 

leading into the basement of 627 at the point at the northwest corner 

of 627 marked on plaintiffs exhibit 7 as "1 Story." The depth of ex- 

cavation was some ten to twelve feet. The excavation of plaintiffs' 
1191 said court was completed in the form shown on plaintiffs’ exhibits 

4-O and 4P by March 5, 1958. The same condition existed on March 

7, 1958 except that a plastic cover had been put over the excavation on 

March 6, 1958 to protect that from the weather as shown in plaintiffs' 

exhibits 4-L and 4-M. 

On March 7, 1958, the plaintiffs filed a complaint against the de- 
fendants herein for an injunction and for damages based on the afore- 
mentioned excavation and on the destruction of a trash bin at the rear 
of 625 E Street, Northwest. In their original complaint filed March 7, 
1958, the plaintiffs alleged no damage to their building at 627 E Street 
Northwest except for the removal of the basement steps mentioned be- 
fore in connection with the court. Thereafter the plaintiffs were permit- 
ted to amend to allege damage to their building during the course of con- 
struction of the building at 629, and, at the conclusion of the trial, plain- 
tiffs were permitted to further amend to claim damage to their building 
during the course of razing the previous building at 629. 

On March 7, 1958, plaintiffs obtained from this Court a temporary 
restraining order enjoining the defendants from trespassing upon, going 
over, excavating of or otherwise damaging and/or destroying plaintiffs’ 
property at 625 and 627 E Street, Northwest. This temporary restrain- 
ing order barred defendants from repairing the damage to the court area 

1192 in the rear of 627 E Street so long as it remained in effect. 

On March 8, 1958, the defendants filed a motion to vacate the 
temporary restraining order on the ground that continuance of the order 
could result in irreparable injury to both plaintiffs and defendants. This 
motion was argued on March 8, 1958 and denied. On March 17, 1958, 
this cause was ordered advanced for trial and the temporary restraining 
order was continued and remains in effect until the present time. 
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After the issuance of the restraining order defendants continued 


with the erection of their building but were unable, due to the injunction, 
to repair the damage done to plaintiffs' property or to properly parge the 
east side of the north thirty feet of the party wall between 627 and 629 E 
Street Northwest below ground level. Defendants substantially completed 
their building at 629 in May of 1958. 

Prior to March, 1958, the defendants caused to be destroyed a 
trash bin used by plaintiffs and located at the rear of 625 E Street, North- 
west. : 
The Court finds that in the destruction of this trash bin plaintiffs 

were damaged in the amount of $425. | 
The Court finds that the plaintiffs were damaged by ‘the excavation 
on the west side of the court at the rear of 627 E Street, Northwest in the 
1193 amount of $1, 000 that being the reasonable cost of restoring this 
areaway to its original condition. 

The Court finds that during the razing of the old building at 629 and 
the erection of the new building at 629 damage was caused to plaintiffs’ 
building at 627 in the amount of $950 consisting of cracks caused in plas- 
ter in the walls and ceiling of 627 and slight TDS OECE of some of the 
interior steps of said building. | 

The Court finds that except for the damages found above the plain- 
tiffs have not borne the burden of proving any permanent damage caused 
by defendants to plaintiffs’ building at 625 and 627 E Street, Northwest 
by either the razing or the construction work done by aia at 629 
E Street, Northwest. : - 

The Court finds that, as a result of plaintiffs’ action in 1 obtaining 
the injunction heretofore mentioned, the defendant was prevented from 
properly parging that portion of the northern 30 feet of the wall between 
627 and 629 E Street, Northwest which lies below grade: ‘That, as a 
result of this inability to properly parge due to the injunction or to back- 
fill against said wall and repair the drains and the court at the rear of 
627, water collected in the excavation adjacent to the wall, seeped through 
the wall and damaged defendants' premises in the amount, of $600. 
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1194 Setting off defendants’ damage of $600 against plaintiffs’ damage of 
$2375, the Court will enter a money judgment in favor of the plaintiffs 
against the defendants in the amount of $1775 with interest from date. 

As to the rights of way claimed by the defendants, the Court finds 
that from the deeds admitted in evidence and the testimony, the premises 
at 629 E Street, Northwest formerly known as Lot 809 in Square 456, the 
same being the westernmost 22. 46 feet by a depth of 75 feet of original 
lot 7 in Square 456, is the dominant tenement of a right-of-way or ease- 
ment by reservation over the north four feet of lot 808 to a right-of-way 
or easement 3. 58 feet wide and 16. 35 feet long at the rear of lot 808 as 
indicated on plaintiffs’ exhibit 7, thence toa right-of-way or easement 
of 14. 98 feet wide by 11. 5 feet long at the rear of Lot 808 as shown by 
plaintiffs' Exhibit 7, to the public alley running along the east side of 
Lot 807. 

The Court finds that in the building on 629 E Street, Northwest, 
which existed prior to 1956, that there was no doorway furnishing ac- 
cess to said right-of-way across lot 808 from 629; that, from about 1950 


to 1955 a fire ladder was placed along the wall of 629 into the courtyard 
at 627, but the ladder was not within the four-foot easement at the rear 


of 627 but was some few feet to the south of the easement. 

1195 The Court finds that on May 17, 1948, the plaintiffs conveyed lot 
808 to Louise A. Redmond, a straw, and that on the same date the straw 
reconveyed the property to the plaintiffs, and that in both deeds the four- 
foot easement across the rear of 808 for the benefit of 809 was set forth 
and recognized. See defendants' exhibit 15 and plaintiffs’ exhibit No. 2. 

The Court finds that the acts of Plaintiffs in connection with the 
deeds immediately above mentioned are inconsistent with any claim by 
the plaintiffs to have extinguished the easement by adverse possession. 

CONCLUSIONS OF LAW 

That the injury caused to the plaintiffs' premises in connection 
with the razing of the building originally at 629 and in erecting the new 
building at 629 is such that the defendant must respond in damages to 
the plaintiffs for such injuries and he cannot be excused from such 
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responsibility on the grounds that the work was actually performed by 





an independent contractor. 





That when an adjoining property owner razes an ek party 
wall or erects a new party wall within the limits of the old City of 
Washington pursuant to rules and regulations provided for by the con- 
veyances of the original proprietors of land in the old City of Washing- 
ton to the Trustees in 1791 and pursuant to the Building Code of the 

1196 District of Columbia, that said property owner in said razing or 
construction may go on the adjoining property owner's land to such ex- 
tent as may be reasonably necessary for the purpose of providing proper 
footings for the party wall and for the purpose of any necessary parging 
of the party wall, but that said property owner is liable to his neighbor 
for any damages caused thereby to the neighbor's property. See Sec- 
tions 106 and 308, 803-02, 803-05 and 804-12 (f) of the 1951 Building 
Code of the District of Columbia. 

That on the authority of Brunthaver vs. Talty, 31 Appeals D. C. 
134, cited in Faulks vs. Schrider, 69 App. D.C. 137 at 140, an ease- 
ment created by grant or reservation cannot be lost by abandonment, 
laches or estoppel and that the defendant in this case and his predeces- 
sors in title have not lost and did not lose the easement set forth in the 
Findings of Fact above by abandonment, laches or estoppel, nor have 
they lost the same by adverse possession. | 

The Court will enter a judgment in favor of the plaintiffs against 
the defendant in the sum of $1, 775 with interest from date and costs. 
The preliminary injunction or the temporary injunction which was con- 
tinued as a preliminary injunction will be dissolved and vacated. 
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[ Filed January 9, 1959] 
JUDGMENT 


This cause came on for hearing before the Court without a jury and 
after testimony and other evidence was adduced by both plaintiffs and de- 
fendant, and after argument by counsel, and after due deliberation by the 
Court thereon, it is by the Court this 9th day of January, 1959, 

ORDERED, that plaintiffs have judgment against the defendant on 
their Complaint in the sum of $2,375.00; that the defendant have judg- 
ment against the plaintiff on his Counterclaim in the sum of $600.00; that 
said $600.00 judgment in favor of the defendant be set off against said 
$2, 375.00 judgment of the plaintiffs and that a net judgment be entered 
herein in favor of the plaintiffs and against the defendant in the sum of 
$1,775.00, plus interest from the date hereof, besides costs. 

ORDERED FURTHER, that the temporary restraining order here- 
tofore issued herein, and continued herein as a temporary injunction, be 
and the same is hereby dissolved and vacated. 

ORDERED FURTHER, that defendant, as the owner of the dominant 
estate known as Lot 809 in Square 456 in the District of Columbia, im- 
proved by premises known as 629 E Street, Northwest, have a right-of- 
way or easement by reservation over and across the north four feet of 
Lot 808 in said Square 456, to a right-0f-way or easement 3.58 feet wide 
and 16.35 feet long at the rear of Lot 808 (as indicated on plaintiffs’ Ex- 
hibit 7), thence to a right-of-way or easement 14.98 feet wide by 11.5 
feet long at the rear of Lot 808, (also as shown by plaintiffs' said Exhibit 
7), to the public alley running along the east side of Lot 807. 


/s/ George L. Hart, Jr. 
Judge 


{ Filed January 20, 1959] 
MOTION TO.:AMEND JUDGMENT 
The defendant moves the Court to amend the judgment herein by 
adding the following paragraph to the language contained in the original 
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judgment filed herein, to-wit: 
ORDERED, FURTHER, that plaintiffs cease and 
desist from obstructing, or in any other manner prevent- 





ing the defendant from having free use of, and access over 
and across the rights-of-way or easements aforesaid. 


For reasons therefor the defendant says: 

1. The plaintiffs have obstructed the easement and right-of-way 
declared by the Court to exist in its Findings of Fact and Conclusions of 
Law, said easement and right-of-way being located in the rear of prem- 
ises 627 E Street, Northwest, Washington, D. C., by padlocking an iron 
gate, thereby barring access to or from said easement or right-of-way 
between the defendant's property at 629 E Street, Northwest and the public 
alley to the east of plaintiffs' building at 627 E Street, Northwest. 

2. And for other reasons to be argued at the hearing hereof. 





/s/ H. Max Ammerman 
Attorney for defendant Murray 


| 
To Herman Miller, Esq. 


421 - 4th Street, N. W. 
Washington, D. C. 


Please note that this Motion to Amend Judgment will be called for 
hearing before the Judge holding Motions' Court, SIRO EE ES to the rules 
of this Court. 

/s/ H. Max peenenian 
Attorney for defendant Murray 


[ Certificate of Service] 


[ Filed January 20, 1959] 


AFFIDAVIT OF JEROME S. MURRAY IN suP- 
PORT OF MOTION TO AMEND JUDGMENT 





DISTRICT OF COLUMBIA, SS: | 

Jerome S. Murray, being first duly sworn according to law, on 
oath deposes and says that he is one of the defendants in the above en- 
titled cause and has knowledge of the following facts: : 
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On January 12, 1959, affiant observed that the iron gate at the rear 
of 627 E Street, Northwest, Washington, D. C., which is in the ease- 
ment or right of way described by the Court in its Findings of Fact and 
Conclusion of Law filed herein, had affixed thereto a padlock, which was 
in a locked position and prevented the opening of such iron gate; that as 
a result thereof, said defendant was unable to cross from the public alley 
to the east of premises 627 E Street, Northwest, over and across the 
easements and rights-of-way described by the Court aforesaid to the 
vicinity of the rear of property at 629 E Street, Northwest. 

Since the date aforesaid, this defendant has, on several occasions, 
and as recently as the morning of January 19, 1959, observed the same 
condition to exist, that the aforementioned gate is still locked by the 
means of the padlock aforesaid. 

/s/ Jerome S. Murray 


[Jurat dated January 19, 1959] 


[ Filed January 22, 1959] 
OPPOSITION TO MOTION TO AMEND JUDGMENT - 
POINTS AND AUTHORITIES IN OPPOSITION TO 
AMEND JUDGMENT - 

The plaintiffs note their objection to defendant's request to amend 
judgment entered January 7th, 1959 for the following reasons: 

The requested amendment is completely outside of the scope of the 
~ pleadings filed herein, entirely beyond and outside of any evidence adduced 
in open Court, and involves a claim which was not litigated by the parties 
either by consent or by implication, and is based on allegations occurring 

affér the entry of the judgment. 

The Court is without jurisdiction to enter such amendment. The 
proposed amendment is in nature of a permanent injunction against the 
plaintiffs, which was not pleaded nor sought by any counterclaim or other 
pleading. 

To entitle the plaintiffs’ position to be considered, as well as re- 
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quest for the affirmative relied sought, and not contained in the counter- 
claim submits a new cause of action arising after the close of the case, 
requires the taking of testimony to determine the right of the defendant 


and the claims alleged in the motion and the supporting affidavit. 


/s/ Herman Miller — 
Attorney for Plaintiffs | 


[ Notice of Mailing] 


[ Filed March 3, 1959] 
OFFICIAL TRANSCRIPT OF PROCEEDINGS 
January 23, 1959 





* * 


PROCEEDINGS 


* 


FRA AE AR A AE He a 2 Oe 2h 2h 2 2 2 ae ae 


THE COURT: Well, I don't believe that it is necessary for a bond 
in this particular case, and I will ask that a copy of this transcript here 
today be filed in this particular case to constitute the facts found by the 
Court in connection with this thing and read together with the previous 
findings of fact which have been made in the case. This is just a sup- 
plement. And those facts in essence and the additional facts are these: 





that since the issuance of the order, the Court finds the gate has been 
locked. The Court finds that the plaintiffs had notice of this motion and 
opportunity to come in and’ state whether or not they have locked it or 
have not locked it. They refused to do so. And in view of that and the 
previous testimony in this case, the Court is of the opinion that the plain- 
tiffs in this case were the ones that did lock it and, therefore, will issue 
the injunction. | 


EAR AE AC HE A ie HC He HC NC He CN a a OK ok 


, Certificate of Court Reporter] 
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[ Filed January 23, 1959] 
AMENDED JUDGMENT 

This cause came on for hearing before the Court without a jury and 
after testimony and other evidence was adduced by both plaintiffs and de- 
fendant, and after argument by counsel, and after due deliberation by the 
Court thereon, it is by the Court this 23 day of January, 1959. 

ORDERED, that plaintiffs have judgment against the defendant on 
their Complaint in the sum of $2, 375.00; that the defendant have judg- 
ment against the plaintiff on his Counterclaim in the sum of $600.00; that 
said $600.00 judgment in favor of the defendant be set off against said 
$2, 375.00 judgment of the plaintiffs and that a net judgment be entered 
herein in favor of the plaintiffs and against the defendant in the sum of 
$1,775.00, plus interest from the date hereof, besides costs. 

ORDERED FURTHER, that the temporary restraining order hereto- 
fore issued herein, and continued herein as a temporary injunction, be 
and the same is hereby dissolved and vacated. 

ORDERED FURTHER, that defendant,’ as the owner of the dominant 
estate known as Lot 809 in Square 456 in the District of Columbia, im- 


proved by premises known as 629 E Street, Northwest, have a right-of- 


way or easement by reservation over and across the north four feet of 
Lot 808 in said Square 456, to a right-of-way or easement 3.58 feet wide 
and 16,35 feet loong at the rear of Lot 808 (as indicated on plaintiffs’ Ex- 
hibit 7), thence to a right-of-way or easement 14.98 feet wide by 11.5 
feet long at the rear of Lot 808, (also as shown by plaintiffs! said Exhibit 
7), to the public alley running along the east side of Lot 807. 

ORDERED FURTHER, that plaintiffs cease and desist from obstruct- 
ing, or in any other manner preventing the defendant from having free use 
of, and access over and across the rights-of-way or easements aforesaid. 


/s/ George L. Hart, Jr. 
Judge 
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[ Filed February 5, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 5th day of February, 1959, that Hyman 
Zoslow and Edith Zoslow hereby appeal to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court entered 
on the 9th day of January, 1959, and from the amended judgment entered 
on the 23rd day of January 1959 in favor of Jerome S. Murray; against 
said Hyman Zoslow and Edith Zoslow. 


/s/ Herman Miller 
Attorney for Plaintiffs. 
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DEFENDANT'S EXHIBIT NO. 1 
[ Filed March 14, 1958] 
AGREEMENT 

This Agreement made and entered into this 6th day of VA 1955, 
by and between WILLIAM KRICUN, hereinafter designatedias "Seller", 
and HYMAN ZOSLOW, hereinafter designated as "Purchaser", 

WHEREAS, the seller herein is the owner of certain machinery, 





equipment and fixtures, which due to the liquidation and closing up of 
his business at 629 E Street, N. W., he is desirous of disposing of same, 
and, 

WHEREAS, the said machinery, equipment and fixtures, consist- 
ing principally of shoe repair machinery and equipment, and store fix- 
tures, remain at the above-named premises, 629 E Street, N. W., 
which in accordance with a Decree of the Municipal Court for the Dis- 
trict of Columbia, dated March 29, 1955, in the matter of Louis A. 

Stein, Plaintiff, vs: William Kricun, Defendant, numbers L & T 60, 823- 
54, L & T 184-55, L & T 7000-55 and L & T 12383-55, hereto attached 
and made a part hereof and in which Decree among other things, he is 

to vacate said premises 629 E Street, N. W., on or before June 30, 

1955, and, : 

WHEREAS, the seller contemplates the closing up of his store 





under the trade name of "White Stag Shoe Repair Shop" at the above 
premises, 629 E Street, N. W., on the close of business, April 9, 1955, 


and, i 

WHEREAS, the purchaser is willing to acquire said machinery, 
equipment and fixtures, for the sum of One Thousand ($1, 000. 00) Dol- 
lars; the said machinery, equipment and fixtures, to become his prop- 
erty at the time of settlement, and to remain in premises 629 E Street, 
N. W. until such time when the purchaser not later than June 30, 1955, 
will disconnect, detach and remove, the same. 

NOW THEREFORE THIS AGREEMENT WITNESSETH: That for 
and in consideration of the sum of Ten ($10. 00) Dollars and other valu- 


able consideration, passing by and between the parties hereto, the seller 





and purchaser agree as follows: | 
| 
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1. The seller hereby agrees to sell and the purchaser agrees to 
buy, the machinery, equipment and fixtures, as per list attached hereto 
and made a part hereof, with all tools, jacks, and everything else on the 
premises, with the exception of personal belongings, cash on hand, mer- 
chandise, and customers goods, and one sewing machine, which are spec- 
ifically excluded from this sale. 

2. The seller for and in consideration of the above, will discontinue 
use of said machinery and equipment as of the date of settlement; will 
discontinue all activities in said premises, and will deliver to the purchas- 
er all keys to said premises with the exclusive right of using same for 
storing and keeping of the purchased goods, and for any other purpose, 
for a period not exceeding June 30, 1955. 

3. The purchaser agrees to reimburse the seller for the herein- 
before privilege of the exclusive use of said premises, the sum of Two 
Hundred Seven Dollars and Fifty Cents ($207. 50) semi-monthly, for the 
time occupied by him from April 11, 1955 until surrender of the premises 
in question to the seller, not later than June 30, 1955. 

4. The seller hereby represents that he has a good and indefeas- 


able title to said machinery, fixtures, equipment, etc., with the excep- 
tion of the United Shoe Repair Company Stitcher, on which he has made 
certain payments, and which he will transfer and assign to the purchaser 


all payments and credits, as well as the Lease to said stitcher at the 
time of settlement. 

5. In consideration of the mutual promises and agreements herein 
contained, the seller agrees to remove, and shall immediately remove, 
upon the surrender of premises 629 E Street, N. W. to the purchaser, 
the fire ladder attached to the side of 629 E Street, N. W., and which 
fire ladder now leads to the yard of 627 E Street, N. W., and the pur- 
chaser agrees to pay for said removal or to supply the help for said 
removal. 

6. Settlement is to be made April 11, 1955, noon, at the office 
of S. H. Feldman, Attorney, 631 E St., N. W., at which time a Bill 
of Sale in the usual form will be given by the seller to the purchaser, 





249 ! 

and all keys turned over to him for the exclusive use of premises at 629 
E Street, N. W., used by the seller as store and shop. The purchaser 
is hereby released from any liability or responsibility in connection with 
the use and occupancy of said premises from April 12, 1955. 

7. It is further agreed and in evidence of the faithful performance 
of this Agreement, the seller and purchaser have herewith deposited 
with S. H. Feldman, Attorney, the sum of One Thousand ($1, 000. 00) 
Dollars each, to be by him held in escrow for the compliance by them 
of all Agreements. In the event therefore, if the purchaser fails and 
refuses to comply with the terms of all agreements, the hereinbefore 
mentioned Two Thousand ($2, 000. 00) Dollars shall be turned over to 
the seller and shall be considered as full and complete liquidated damages, 
and in the event the seller fails and refuses to comply with the terms of 





all agreements, then and in that event, the hereinbefore mentioned de- 
posit shall be turned over to the purchaser and will be considered as 
full and complete liquidated damages. The amount of above liquidated 
damages is agreed upon between the seller and purchaser, as actual 
damages are not easily ascertainable and shall in nowise be considered 
as a penalty. 
WITNESS our hands and seals the day and year first hereinbefore 
written. | 
/s/ William Kricun (SEAL) 
/s/ Hyman Zoslow (SEAL) 


627 E Street, N. W. 
Washington, D. C. 
April 6, 1955 | 


Mr. William Kricun 
629 E Street, N. W. 
Washington, D. C. 


Dear Mr. Kricun: | 
I hereby agree to accept customers goods up to 90 days from date 
of intake, to the amount of $400. 00 my costs, the basis being 60% of 
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ticket price. Any goods in excess of $400. 00 my costs, and customers 
goods over 90 days, I agree to accept on consignment. When collected 
I will turn over to you the sum of 75% of the amount collected and retain 


25% for my services; said disbursement to you shall be made monthly 


the 10th of the following month for the previous month. 

Attached hereto is a list of all customers goods, both 90 days and 
over 90 days received by me, and you agree to save me harmless from 
any claim whatsoever by reason of taking said goods, or for claim for 
any losses. I will be accountable for the number of packages received 
by me. 

At the expiration of six months I will expect you to remove the 


balance of customers goods uncalled for. 


/s/ Hyman Zoslow 


April 6, 1955 
Washington, D. C. 


Mr. Edward Sandler 
Washington, D. C. 
Dear Sir: 

This is to confirm the receipt of your letter, dated April 6, 1955, 
offering to buy merchandise in an amount not exceeding $2000. 00, 
Sunday, April 10, 1955. 

The merchandise taken by you is to be paid for immediately upon 
ascertainment of the inventory up to the maximum amount as herein- 
before mentioned. 

The price which you will pay for the merchandise to be your 
lowest price paid to manufacturers; merchandise to be marketable. 

Yours very truly, 


/s/ William Kricun 





629 E Street, N. W. 
Washington, D. C. 
April 6, 1955 


Mr. Hyman Zoslow 
627 E Street, N. W. 
Washington, D. C. 


Dear Mr. Zoslow: | 
Upon the closing of my business on April 10, 1955, I hereby author- 





ize you to place any such signs not derogatory to me, announcing the 
closing of the business by me, and transfer of all customer's goods, and 
directing all of my customers to you. | 
I also agree not to engage in a like or similar business within a 
radius of five (5) blocks from the hereinbefore mentioned premises, for 


a period of three (3) years from the date of closing. 


Yours very truly, 


/s/ William Kricun 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
Civil Division 


Louis A. Stein, Plaintiff ) Nos. L&T 60823-54 
ve ) L&T 184-55 © 

) L & T 7000-55 | 

William Kricun, Defendant ) L & T 12383-55 


March 29, 1955 
ORDER OF SETTLEMENT AND DISPOSITION | 
It is the purpose of the parties, Louis A. Stein and William Kricun, 





to settle finally and to resolve all disputes between these parties occur - 
ring and arising from the existence of a landlord and tenant relationship 
between them. : 

1. All pending actions and causes of actions between these parties 
are hereby settled and dismissed, including the action now pending in 
the United States District Court for the District of Columbia, C. A. 
2519-54. A copy of this order of settlement may be filed therein to 
dispose of said case. 





252 

2. It is acknowledged by the landlord that all rent due and owing 
up to and through June 30, 1954, has been paid, and receipt thereof is 
hereby acknowledged. 

3. The tenant agrees to pay rent at the monthly rate of FIVE 
HUNDRED & SEVENTY-FIVE ($575. 00) DOLLARS per month for the 
period from July 1, 1954 to June 30, 1955. All monies deposited in 
the Registry of this Court may be applied by the landlord to the pay- 
ment of said rent for said year; and the tenant authorizes the landlord 
to withdraw said monies from the Registry of this Court to be so applied. 
The 1% registry fee will be borne by the landlord if any fee is charged 
by the Clerk of the Court for the service rendered the parties. 

4. The parties agree that the net balance due as of this date is 
TWO THOUSAND, ONE HUNDRED & SEVENTY-FIVE ($2, 175. 00) 
DOLLARS, as rent for the premises through March 31, 1955. This 
amount is paid by checks herewith and receipt of the said checks is 
acknowledged by the landlord. 

5. The tenant agrees to vacate the premises not later than June 
30, 1955, and the obligation to pay rent ceases as of that date. This 
order of stipulation constitutes written notice of the duration and termina- 
tion of the tenancy. No further notice will be required, and this stipula- 
tion constitutes a waiver thereof. 

6. The tenant shall have the option to vacate the premises upon 
any date certain prior to June 30, 1955, provided, that written notice 
of his intention to exercise such option shall be given to the landlord 


or his attorney at least fourteen (14) days prior thereto. Upon giving 


such notice and actually vacating the premises upon the date specified, 
the obligation of the tenant to pay rent shall cease, and any balance due 
for part of the month during which the premises are vacated shall be pro 
rated. 

7. The parties mutually release each other from any and all 
claims, charges and causes of actions which are founded upon any event 
transpiring between them from the beginning of the world to the date of 





these presents. 


March 29, 1955 


William F. Hansfield 


Attorney in Fact'and 
Attorney for Plaintiff 


William Kricun, Defendant 


Herman Miller | 
Attorney for Defendant 


Nathan Lubar | 
Attorney for Defendant 
Dictated and Approved: | 


Edward A. Beard, Judge 





[ Filed March 14, 1958] 
BILL OF SALE : 

KNOW ALL MEN BY THESE PRESENTS, That I, WILLIAM 
KRICUN, hereinafter designated as "Seller", for and in consideration 
of the sum of Ten ($10. 00) Dollars cash, and other valuable considera- 
tion, receipt of which is hereby acknowledged, do by these presents 
bargain, sell, transfer and convey, unto HYMAN ZOSLOW, hereinafter 
designated as "Purchaser", all of my right, title and interest, in and 
to the machinery, equipment and fixtures, located in and at premises 
629 E Street, N. W., in the City of Washington, District of Columbia. 

The seller hereby warrants that he has a good and indefeasable 
title to said machinery, fixtures and equipment, and that there are no 
liens of any kind or description against the same; and that he has a 
right to sell and convey the same unto the purchaser, free and clear 
of any and all liens, and that he will defend the title to said machinery, 





fixtures and equipment, against anyone making a claim. | 
WITNESS my hand and seal this 11th day of April, 1955. 
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/s/ William Kricun (SEAL) 
I hereby acknowledge receipt of the machinery, fixtures and 
equipment. 
/s/ Hyman Zoslow (SEAL) 


[ Filed March 14, 1958] 


INVENTORY 


x eK K x Kk KK Xx 
April 10, 1955 
* KK K * *x* * *K *X * 


Description 
American finisher Model K 330 
ser. 24678 with trimmers and 
edge setters 
Trash Cans 
Champion McKay Stitcher, 
Model 66 MC 137 
Frigidaire water cooler 
3 pedestal fans 
1 door check 
Singer sewing machine, patching, Model 29K 70 
Ve 29 K51 
17-23 
29 K4 


1 Lamacker Invisible Soler 
with mens and womens lasts 
United Shoe Rep. Sole Sewing Machine 
Model A #916 leased 
American Stitcher Model CA #40158 
CA #40188 


3 jacks with lasts 

3 nail trays /s/ William Kricun 
1 eylet machine 

1 American Sciver 

1 Ws splitter 

3 cement jars and brushes 
1 time recorder Simplex 

1 shoe stretcher 

1 Hasson scale 

10 Fluorescent fixtures 

2 electric motors 

1 hand sew 


/s/ Hyman Zoslow 
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1 dye spraying machine 

1 American leather SC62C sole cutter 

1 electric fan Spartan — 

Shelving 

Cincinnati time recorder 

11 shoe stretchers 

1 Singer Sewing Machine 31 - 15 taken out 
16 booths 

9 different size large mirrors 

4-chair shoe shine stand 

3 floor display cases complete 

3 large wall paintings of Lubin ! 
1 rounded counter nan ae 
1 buckle machine /s/ William Kricgn 
1 eylet machine /s/ Hyman Zoslow 
1 belt puncher 

13 single light Fluoresv. fixtures 

1 Gruen electric clock 

3 electric fixtures (ceiling fixtures) 
All sections of shelving 

2 chairs 

1 Burrough's Cash Register with 9 keys up to 10 million dollars 
2 fire extinguishers 

Water cooler, extra jack 








3 fans, broken 

1 motor 

1 electric dryer 

20" paper holder and cutter 

and all other personal property on the premises 


| 
Marking machine | 


DEFENDANT'S EXHIBIT NO. 2 
[ Filed April 30, 1959] 


KELLER, LOEWER AND ASSOCIATES 
CONSULTING ENGINEERS 


* eK KK OK xk KOK OK OX 


8035 13th Street, Silver Spring, Md. 
* * * ss 1k * 


April 18, 1958 





Mr. R. Donald Kinney, 

Deputy Director 

Department of Licenses and Inspections 
Government of the District of Columbia 
Washington, D. C. 
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Dear Mr. Kinney: | 
We have been engaged by Mr. and Mrs. Hyman Zoslow to investi- 


gate the damages to their building at 627 E St., N. W. caused by and 
during the razing of the adjoining building known as 629 E St., N. W., 
by the leaving of an excavation unprotected following such razing for an 
indefinite period of time, and during this present construction. 

Our preliminary survey disclosed certain conditions in 627 E St., 
N. W. building in the form of cracked and cracking plaster, sagging and 
movement of walls resulting: 

(1) from improper razing of the adjoining building, which left 
unsupported and weakened a 9" party wall, five stories in height, 

(2) from undermining of foundation footings during the razing of 
the adjoining building and the present construction, and by water seepage, 

and (3) from lack of proper underpinning and protecting of 627 E St. 
property. 

We have, therefore, advised Mr. Zoslow to allow us to contact 
your office regarding the existing conditions of the party wall, and of 
his 627 E St. building in conjunction with the new construction, now in 
progress, at 629 E St., N. W. so as to determine the necessary meas- 
ures to be undertaken for the safeguarding of 627 E St. property. 

Mr. Zoslow has asked that we be present when the inspection of 
his building is made, and that we be allowed to inspect the construction 
of the new building at 629 E St., N. W. 


! Very truly yours, 
KELLER, LOEWER AND ASSOCIATES 


/s/ Howard L. Keller 
COPY TO MR. & MRS. ZOSLOW 


DEFENDANT'S EXHIBIT NO. 3 
[ Filed April 30, 1959] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Licenses and Inspections 
Washington, D. C. 
x * 


* * 





April 28, 1958 


Keller, Loewer and Associates | 
Consulting Engineers | 
8035 - 13th Street Re: Premises 627 E St., N. W. 
Silver Spring, Maryland | 


ATTENTION: Mr. Howard L. Keller 
Gentlemen: 





There is enclosed for your information a copy of a letter from the 
Deputy Director, Department of Licenses and Inspections, dated April 
28, 1956, to Mr. and Mrs. Herman Zoslow, relative to the alleged 
dangerous and unsafe condition of the referenced premises. 

Very truly yours, | 


/s/ Julian E. Betts 
Chief, Field Inspection Branch 





GOVERNMENT OF THE DISTRICT OF COLUMBIA. 
Department of Licenses and Inspections 7 
Washington, D. C. 
* * 


* * 
April 28, 1958 


Mr. and Mrs. Herman Zoslow ! 
627 E Street, N. W. Re: Premises 


Washington, D. C. 627 - E - Street, N. W. 
Dear Sir and Madam: : 


Reference is made to the letter from Keller, Loewer and Associates, 
Consulting Engineers, dated April 18, 1958, to Mr. E. Donald Kinney, 
Deputy Director, Department of Licenses and Inspections, which alleges 
certain undesirable cracking in the plaster and movement of walls of the 
referenced building and is allegedly caused by the razing of the former, 
and the construction of a new building at 629 E Street, N. W. This letter 
further requests that an inspection be permitted of the construction of the 
new building at 629 E Street, N. W. by your engineer. | 
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Upon receipt of the above mentioned letter, representatives of 
this Department, as well as your engineer, Mr. Keller, inspected part 
of your building and the building under construction at 629 E Street, 
N. W. The foundation of your building adjacent to the deep excavation 
on the north and west of your building, could not be inspected on the 
afternoon of April 18, as there were no means of access to the bottom 
of the excavation. 

Mr. Betts, of this Department, in a telephone conversation with 
Mr. Ostrow, of your firm, on Monday, April21, 1958, advised Mr. 
Ostrow it would be necessary to inspect the foundation of your building 
adjacent to the deep excavation. Mr. Betts suggested that this Depart- 
ment would have the contractor for the construction of the building place 
a ladder in the excavation and would require the contractor to furnish 
the required labor to expose the foundation provided you agreed to the 
contractor entering your premises. Mr. Ostrow, at this time, advised 
Mr. Betts that he did not want the contractor to enter your property and 
that he would secure a ladderas well as the required labor, to expose 
the foundation. Mr. Betts further advised Mr. Ostrow to call this 
office and that a representative of this Department would supervise the 
exposing of the foundation. Later Monday, April 21, 1958, Mr. Ostrow 
called Mr. Betts and stated that he understood that the owner of the 
premises 629 E Street, N. W. was starting plastering the interior of 
the walls of the building and Mr. Ostrow requested that this work not 
be allowed to proceed until the alleged unsatisfactory conditions had 
been satisfied. Mr. Betts immediately contacted Mr. Murray, owner 
of the adjacent property, by telephone and he agreed not to start plaster- 
ing the east interior walls of the building. 

The Field Inspector, or Mr. Betts, expected to receive a call 


from you or Mr. Ostrow, some time during the day of April 22, relative 


to when you would have the labor available to expose the foundations. 
No calls were received from you or Mr. Ostrow relative to this work 
on April 22nd, 1958. 
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On the morning of April 23rd, Mr. Betts placed a telephone call 
to Mr. Ostrow, relative to the inspection of the foundations in question. 
It developed during this telephone conversation that you had not hired 
any labor to expose the foundations and Mr. Betts informed Mr. Ostrow 
that representatives of this Department were available at any time to 
inspect the foundation in question and would supervise the required 
excavation. However, this Department would not expose the foundation. 
During this conversation, Mr. Ostrow advised Mr. Betts that he had a 
customer to come in and he could not discuss this condition any longer, 
which ended the telephone conversation. : 

You are hereby advised that the safety of your building mainly 
rests with you and this Department is willing to cooperate in any degree 
to determine the alleged unsafe condition. It is the responsibility of 
the adjoining property owner who is constructing a new building to 
underpin the foundations, if required. However, it appears that you 
do not wish to cooperate with this Department or the adjoining property 
owner, no further actions will be taken at this time by this Department. 
The building in question will be observed from time to time and if the 
Same is observed to be in an unsafe condition, you will be given an order 


to make said building safe. 


Very truly yours, | 


/s/ R. Donald Kinney 
Deputy Director 


DEFENDANT'S EXHIBIT NO. 4 
[ Filed April 30, 1959] 


HYMAN AND EDITH ZOSLOW 
5937 16th St., N. W. 
Washington 11, D. C. 





May 5th, 1958 


Mr. R. Donald Kinney, | 
Deputy Director, Department of Licenses and Inspections, | 
Government of the District of Columbia, | 
Washington, D. C. 


Re: Premises 627 E St., N. W. 
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Dear Mr. Kinney: 
Your letter of April 28th specifying certain conversational 
episodes, obviously not within your personal knowledge and not in 


accordance with facts, was received. 

In order that the implications contained in your letter and leading 
up to the justification of conclusions arrived at in the closing paragraph, 
not be left unchallenged, below is a brief, factual review of events, ful- 
ly stated before, that brought about the present condition of our building. 

(1) Immediately at the start of the razing of the neighboring proper- 
ty 629 E St., N. W. by a makeshift crew, our west wall was damaged by 
knocking through a hole midway between the first and second floors on 
our side; thereafter, in the course of razing of the abutting building, 
bricks were removed from the "party wall", above the ground level, and 
a four-and-half story wall, 9" in thickness only, was left freestanding. 

This condition was pointed out to the field inspector, Mr. Fair- 
banks, who promised to see to it that the break-through in the wall be 
repaired, the place replastered and the hallway repainted. We were 
also promised that the District Building Inspection will enforce the 
safemaking of the free-standing wall in accordance with the existing 
Building Code. 

On one occasion Mr. Fairbanks came to the office with Mr. 
Murray, Jr. who promised in his presence to attend to the repairing 
of the outstanding items of damage, and when we were unable to have 
the repairs made over a long period of time, and complained to Mr. 
Fairbanks, he contended the inability of enforcing such repairs. We 
had to repair the damage to the wall, at our cost and expense, and as 
to the weakened, freestanding wall, Mr. Murray was permitted to in- 
sert some channels into the west wall at various levels, after additional- 
ly weakening the wall by removal of bricks, which channels were unsup- 
ported and not protecting the safety of the walL 

(2) Immediately following the razing of the 629 E St. building, a 
bulldozer was brought in, and an excavation was made the full length 
and width of the lot, down to the footings of our wall, as if in preparation 
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for a new construction. This excavation, eventually, was left open and 
exposed for almost a year causing water seepage at the foundation level 
into our building, and further undermining of the wall. This hole was 
utilized just recently in connection with the erection of the present two- 
story building at 629 E St. 

Businessmen of the immediate neighborhood were most resentful 
of this excavation, and your office and the field inspectors were well 
aware of the created condition. 

(3) The present construction at 629 E Street, N. W. was preceded 
by Mr. Murray's demolishing of a brick and steel trash bin at 625E 
Street, N. W., and by continued trespassing by him, his contractors, 
agents, employees and your inspectors of our 627 E Street property, 
the full length and width thereof, notwithstanding our protests. Eventual- 
ly, in the presence and acquiescence of your inspectors, our backyard 
was completely torn up, all steps leading to our basement representing 





the only means of rear access to and delivery of oil during the winter 
months for our property were eliminated and removed, drains disconnect- 
ed and uprooted, and so forth. | 
Our complaint to your office and to the field inspectors were of no 
avail with comments of "going to court, if dissatisfied" as if it were in 
public interest to bring about such litigation, which could have been 
prevented. We were, finally, forced to file suit and take legal action 
against the adjoining property owner and his contractor, who were en- 





joined from the commission of further acts of trespass. | 
(4) In the course of the new construction, either due to lack of 
proper underpinning, due to undermined foundations after razing or for 
improper razing and leaving the west wall unprotected, plaster began to 
crack in the interior of our building, the stairs started moving away 
from the walls. This condition was brought immediately to your atten- 
tion, and nothing having been done by you resulted in the calling in of 
the firm of Keller, Loewer and Associates, Consulting Engineers, to 


| 
examine the existing conditions in our building. Their preliminary re- 


port was mailed to you, and we welcomed an inspection of our building 
| 


by representatives of your office. 





262 

This inspection was superficial, meaningless, and ended with the 
attitude expressed in your recent letter. 

(5) Taking a brief issue with the recital of conversations in your 
recent letter, let us explain: 

(a) We did not need any ladder to gain access to the bottom 
excavation, and for that purpose admit trespassers into our property 
as an inspection of the rear corner of the building was possible through 
our rear basement door which opens directly into this general area, 

(b) It is contrary to fact that Mr. Murray stopped plastering 
his east interior wall, the opposite being true, that he proceeded to 
plaster the same with extreme haste and speed, the west wall being 
the first to be completed, before others were even touched, and that 
Mr. Betts’ telephone call after two days followed the plastering. He, 
incidentally expressed his helplessness in this connection, 

(c) We did not object to an inspection of our building, as we 
do not object to it now, but wish such inspection be made factual and 
effective, not a "brush-off". Even now, after the first inspection was 
made, and the facts brought out by our consulting engineers were conced- 
ed as well as the bricking in of the down-spout in the rear, nothing was 
done about the existing condition at the front and alongside the west 
wall where cracking of plaster and stair movement is taking place, but 
new spots of examination are brought into the picture to prolong the 
untolerable conditions. 

Had the Building Inspection exercised due and proper care at the 
right time in not’ permitting or tolerating the weakening of our wall, the 
destruction of our property, the acts of trespass, etc. we would have 
been spared all the hardship and worry at present, and we therefore 
strongly resent the remarks in your letter as to who is and who is not 
cooperative. 

May we also add that to-date the source of affidavits made by 


some of D. C. Government inspectors in support of Mr. Murray's 
‘wild claims", the file of the former Fire Safety Department was not 
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made available to us, though an application for the same was duly made, 
and an authorization to inspect the same was issued by the Corporation 
Council's Office, some time ago. | 
Very truly yours, 
Hyman and Edith Zoslow 


By /s/ Hyman Zoslow 


DEFENDANT'S EXHIBIT NO. 5 
[ Filed April 30, 1959] 


KELLER, LOEWER AND ASSOCIATES 
CONSULTING ENGINEERS 


* * * * * * OK OK) Ok Ok 


8035 13th Street, Silver Spring, Md. 
* * * * ie * 


May 29th, 1958 


Mr. and Mrs. Hyman Zoslow, 
627 E Street, N. W. 
Washington 4, D. C. 


Dear Mr. and Mrs. Zoslow: : 
In compliance with your request for our determination of the 





present condition of your building and yard at 627 E Street, N. W. 
at Washington, D. C., we are submitting the following report on our 
actions, findings, conclusions and recommendations to date. 
Unfortunately, we have found your building and yard in a very 
seriously damaged condition as a result of unauthorized activities of 
the owner of abutting property known as 629 E Street, N. W. (his agents, 
contractors or employees) at the time of razing by him of his building, 
during his present construction, and in the intervening period between 
the recent work on his new building and the razing of the old building. 
ACTIONS | 
1. Preliminary inspection on April 14, 1958 of your property by 
Dr. A. C. Loewer and discussions regarding the condition of your 
building, the structual damage caused, and measures to be undertaken 
by you for your protection. | 
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2. Detailed inspection on April 17th, 1958 by Mr. H. L. Keller 
and Dr. A. C. Loewer of the condition of your building and yard. 

3. Letter dated April 18, 1958 to Mr. R. Donald Kinney, Deputy 
Director of Licenses and Inspections of the District of Columbia regard- 
ing the condition existing at your property, a copy of which was delivered 
to you. 

4. Inspection on April 18, 1958 of your premises (building and 
yard) and of the adjoining building, 629 E Street, under construction, 
by staff of the District Government's Department of Building and Licens- 
es, Msrs. Betts, B. Vogel and Fairbanks, and by Mr. Howard L. Keller, 
of this office. 

5. Survey of your building and yard on April 29, 1958 and instruc- 
tions to the photographer of Lee Sulsbery Studios pointing out places, 
where pictures should be taken to illustrate the damage sustained by 
you as a result of negligent and contrary to law razing of the 629 E Street 
building, and the failure to comply with the building and safety regulations 
during the present construction. 

FINDINGS 

As a result of the above actions, we determined the areas enumerat- 
ed below to be in a condition described as follows: 
A) REAR YARD, BEHIND 627 E STREET, N. W. 

For clarification of actual positions of items discussed, a schemat- 
ic floor plan is attached hereto, as Exhibit A, on which numbers desig- 
nate actual positions of points in question. 

1. A 1/8" vertical crack extending from the basement floor to 
the roof over the basement entrance. 

2. Stairs to basement entrance removed and destroyed; yard 
excavated over an area of 36 feet by 15 feet to a considerable depth, 
and drains at the bottom landing, where steps formerly existed destroy- 
ed as well as all yard drains; there is no entrance or any access now to 
the rear of your building. See photos ## 2 and 3. 

Also, gate frame between 625 and 627 E St. broken, and cement- 
steel-concrete trash bin at 625 E St. was destroyed. 
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3. Brick areaway wall had been partially destroyed and under- 


mined. See photos ## 2 and 3. Moreover, the remaining areaway wall 
has buckled, which in all probability has been caused by the building 
wall, marked 3-a in Exhibit A, having its horizontal supports, stairs 





and area wall, removed. This, in turn, seems to have produced further 
settlement of wall (see 3-a on Exhibit A). | 

4. A 116" vertical crack was found between 625 E st and 627 E 
Street, N. W. indicating that movement and settlement had occured 
throughout the entire rear of 627 E Street. | 

5. A 1/8" vertical crack was found in the junction of the rear 
wall at the end of the areaway, and the side wall adjacent to the area- 
way. This extended from the basement to the roof over the basement 


entrance. 

6. An illegal exit door leading into the yard of 627 E St. had 
been placed in the new side wall of 629 E Street. See photo #4, and 
art. 804-27-a of the D. C. Building Code. ! 

7. Rear wall containing basement entrance was not underpinned 
in the area where it meets 629 E Street, although in accordance with 
the building regulations this should have been done. Art. 804-05 of the 
D. C. Building Code. 

B). PARTY WALL BETWEEN 629 and 627 E STREET, N. W. 

1. From the inspection of D. C. Surveyor's plats and drawing, 
as well as of the wall itself, we were able to determine that the party 
between 627 and 629 E Street originally was approximately fifty feet 
high, composed of the following: a 12" solid brick basement wall for 
about 6 feet, an 8" solid brick first floor wall about 10 feet high, an 
8" solid brick second floor wall about 10 feet high,. and a third, fourth 
and fifth floor 8" solid brick wall, each of which of about 8 feet in 
height. ! 

This wall does not conform to the present Building Code of the 
District of Columbia, and in the opinion of the writers, should have 
been brought by the party wall owner making alterations within the 
present requirements at the time of razing of 629 E Street, N. W. 
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See Art. 804-10 par. a of the D. C. Building Code. 

Art. 804-13 par. e specifically states that the minimum thickness 
of a brick party wall shall be 12" for the uppermos: 35 feet of height 
and shall be increased 4" for each successive 35 feet or fraction thereof 
measured downward from the top of the wall. 

2. Illegal chases were out into the 629 E Street side of the 8" 
brick party wall at three levels, at least, and steel beams had been 
inserted into these chases. Art. 804-05 of the Code states that there 
shall be no chases in eight inch walls. Even if such chases were per- 
missible, the steel channels that were inserted should have been bolted 
through at intervals and tied to the joists of 627 E Street, which apparent- 
ly was not the case. 

Examination of the inside of building 627 E Street showed no 
evidence of such tying in action as having been accomplished. 

These chases can be seen in photos ## 21 and 22. 

3. Examination of the basement of the new building, under con- 
struction, at 629 E Street, N. W. revealed that the new basement floor 
of this building is at least 4 feet below the basement of 627 E Street, 

N. W. The party wall, therefore, between 629 E St. and 627 E Street 
should have been underpinned in accordance with art. 804-27-a of the 


Building Code. The underpinning of such wall foundations must be done 


by agreement of adjoining property owners. We understand that no 
permission was secured from you, and no agreement in this respect 
was reached. This, in itself, proves that any underpinning could not 
have been done to comply with art. 804-27. 

Besides, there is sufficient reason to believe that the underpinning 
on 629 E Street side was performed in sections larger than 4 feet, which 
is generally considered the maximum acceptable length. 

4, Apparently, the rear wall of 627 E Street for a full five stories 
in height is supported on a steel beam which frames into the party wall 
between 627 and 629 E Street. A special provision should have been 
made in the underpinning operations to allow for this large concentrated 
load. It appears now that such provision for underpinning of the afore- 


mentioned party wall was not allowed for, which caused the settlement 





267 

due to overloading of foundation soils. | 

0. There is strong evidence to indicate that the party wall be- 
tween 627 and 629 E Street, N. W. has moved toward 629 E St. as 
much as one to two inches at the fifth floor elevation. Consequently, 
this wall must be leaning to this extent (out of plumb) over 629 E Street, 
N. W. | 

In the opinion of the writers, it is a dangerous condition, and 





corrective measures must be undertaken as soon as possible. 
C). BASEMENT OF 627 E STREET, N. W. | 
1. At intervals along the party wall, between 627 and 629 E Street 
several cracks were found in this basement wall. : 
2. A large new settlement crack, about 1/8" in width, extending 
diagonally across the northwest corner of the basement Se formed in 
the basement concrete slab. See photo #1. 


D). STAIRWAY FIRST TO SECOND FLOOR AND FIRST FLOOR 627 


E STREET | 
1. New vertical and horizontal cracks in the plaster at locations 





3 feet and 6 feet from the doorway at the first floor level. | 
2. Cracks in ceiling plaster of stairway along each of the side 
walls. 
3. Cracks in second floor landing are shown in Exhibit B. 
4. Large 1/4" crack in plaster in first floor bathroom, adjacent 
to party wall between 627 and 629 E Street, see photo #5. | 


E). SECOND FLOOR 627 E STREET, N. W. 


1. To indicate the numerous new cracks that exist in the walls 





and ceiling of the second floor of 627 E Street, reference is made to 
Exhibit B, attached hereto, which is a schematic floor plan for this 
floor. This is also keyed to photos ## 6, 7, 8 and 9 which illustrate 
these cracks. | 

2. Photo #8 shows cracks and blistering of the paint on the party 
wall between 627 and 629 E Street. This blistering indicates that as a 
result of negligent razing of 629 E Street, contrary to building regula- 
tions, water was permitted to leak into the brick party wall. 
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F). STAIRCASE SECOND FLOOR TO THIRD FLOOR, TO FOURTH 
FLOOR, TO FIFTH FLOOR OF 627 E STREET, N. W. 


flint Sina t einte an atetN Set eeeaa 

1. Cracks in plaster in staircase progressively wider from second 
floor to the fifth floor. 

2. At the landing between the second and third floor, the party 
wall between 627 and 629 E Street has moved toward 629 E Street and 
away from the steps by about 1/8", as can be seen on photo #12. 

3. Atthe landing between the third and fourth floor, the party 
wall between 627 and 629 E Street has moved toward 629 E Street and 
away from the steps of 627 E Street by about 1/2", as can be seen on 
photo #13. 

4. At the landing between the fourth floor and the fifth floor, the 
party wall between 627 and 629 E Street has moved toward E Street and 
away from the steps of 627 E Street by about 5/8", as can be seen on 
photo #19. 

5. The fifth floor of 627 E Street has tilted, apparently as a unit 
over the 629 E Street building. This can be seen in photo #19 by the 
absence of cracks in the fifth floor plaster and the angle formed between 
the moulding and the fifth floor landing itself. 

6. Not only has the party wall moved away from the stairs, but 
the stairway has!also moved away from the rest of the building 627 E 
Street. This may be seen in photo #14 showing the third floor ceiling 
under the fourth floor landing. This photo also indicates the additional 


movement toward 629 E Street of approximately 1/2". 


Photos ## 11, 15, 16 and 17 reflect the progressively worsened 
condition of plaster, by an increased width of cracks, as one moves 
from the second floor to the fifth floor. Some of these cracks are ap- 
proximately 3/4" in width. Photo #17 clearly shows that movement has 
been toward 7th Street and F Street. 

7. All these conditions and cracks are easily detectable as plaster 
in this staircase (the hallways) is fairly new and sound. 
G). THIRD FLOOR, 627 E STREET, N. W. | 

The extent to which the building has moved and resulted in damages, 
is clearly shown by photo #20. The stress lines in the ruptured plaster 
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and paper indicate sizeable movement of 627 E Street toward 7th Street 
and F Street. : 

CONCLUSIONS i 
From all the above findings and observations, it is obvious that you 
have sustained considerable damage to your property (building and yard), 
caused by the owner of 629 E Street as a result of: | 
1. Improper razing of his building by: 
(a) Leaving an 8" load bearing party wall unsupported for 
five stories in height; 
(b) By making non-permissible chases in this weakened 8 
party wall in order to insert horizontal steel members, 
(c) Apparently failing to properly tie chase inserts to floor 
joists of 627 E Street, N. W. 


(d) Not complying with the provisions of the D. C. Building 





Code in respect to bringing the party wall within the requirements of the 
present Code at the time of the alteration of 629 E Street, N. W. 

2. Acts in violation of the D. C. Building Code during the present 
construction of a new building, namely: | 


(a) By trespassing on your properties 625 and e27 E Street, 


N. W., | 
(b) By tearing up of your yard on the west side of 627 E 
Street over an area of approximately 36 feet by 15 feet to a , considerable 
depth, | 
(c) By removal of steps leading to your pebement thusly 
depriving you of the only means of access to and from the rear of your 
building, | 
(d) By excavating and removal of existing drains, i.e., by 
excavating a considerable area, described above under (c), and by the 
removal of drains your property on the northwest section was exposed 
to water seepage and undermining of foundations and walls. 
(e) By failing to underpin in accordance with art. 803-05 and 
art. 804-27-a of the D. C. Building Code, certain wall foundations, and 
by, apparently, not adequately providing for a concentrated load of a five 
story brick wall running perpendicular to the party wail. : 
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(f) By constructing a door in the new party wall leading into 
your yard, contrary to art. 804-27a. 
and 
(g) By many other improper acts. 
As 2 result of the above conditions, created by the owner of 629 
E Street, N. W. you have sustained considerable damage in the form of 
sagging and tilting walls, which are now in a dangerous condition, 
cracked basement slab, cracked wall plaster, broken concrete pave- 


ment, etc. - all this calling for capital alterations and repairs, as 
more fully explained: in the attached listing of work to be performed 
and estimated cost therefor. 


/s/ Howard L. Keller 


DEFENDANT'S EXHIBIT NO. 6 
[ Filed April 30, 1959] 


Executive Offices: 627E St., N. W., Washington, D. Cc, 
xk * xk KOK * 


* * * HYMAN ZOSLOW COMPANY 


* 

ee April 22, 1958 
Keller, Loewer and Associates 

Consulting Engineers 

8035 13th St. , 

Silver Spring, Md. 


Gentlemen: 

As per telephone conversation with Dr. Loewer, below is my 
confirmation of fee arrangement regarding our damages arising out of 
the improper razing and construction of the adjoining building known as 
629 E St., N. W. 

Your fee, as discussed with Dr. Loewer, was to be figured on an 
hourly basis at the rate of $150. 00 (one hundred fifty dollars) per day, 
the total fee not to exceed $300. 00 (three hundred dollars). Should your 
testimony be required in court, your fee for court attendance and expert 
testimony will be figured at the rate of $200. 00 (two hundred dollars) 


per day actually spent in court. 
Yours very truly, 


/s/ Hyman Zoslow 
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DEFENDANT'S EXHIBIT NO. 10 

[Filed March 14, 1958] | 

This indenture made the nineteenth day of May in the year one 
thousand eight hundred between Alexander Kerr of Alexandria of the 
one part and John Oswald of Philadelphia of the other part witnesseth 
that the said Kerr for and in consideration of the sum of two hundred 
dollars to him in hand paid by the said Oswald before the unsealing and 
delivery of these presents the receipt whereof to- the said Kerr doth 





hereby acknowledge, hath granted bargained,sold,aliened and confirmed 
and by these presents doth grant, bargain, sell, alien and confirm unto 
him the said Oswald, his heirs and assigns forever all that | moiety piece 
or parcel of ground in the City of Washington, District of Columbia, 
being the west moiety or part of lot numbered seven in square numbered 





four hundred and fifty Six, which said moiety piece or parcel of ground 
begins at the southwest corner of said lot numbered seven and runs due 
north ninety nine feet eight inches, and one half of an inch to the north- 
west corner of said lot, then due east twenty nine feet eleven inches and 
one half of inch, then due south ninety nine feet eight inches and one half 
of an inch to north E Street and then with the line of said north E Street 
due west twenty nine feet eleven inches and one half of an inch to the 
beginning - also the free use, privilege and convenience forever of an 
alley or way of eleven feet seven inches and one half of an inch wide 
leading from the public alley heretofore laid off by the Commission s 
head on the division of the Square between them and the original propriet- 
or to the north end of the above described moiety piece or parcel of 
ground hereby intended to be conveyed together with all and singular 

the rights, privileges, benefits and advantages thereto appertaining or be- 
longing and all his the said Kerr's right title claim and interest of in 
and to the same - To have and to hold the said moiety piece or parcel 


of ground and premises with its appurtananced, and also the free use, 
privileges and convenience of the said alley or way unto him the said 
Oswald, his heirs and assigns forever to and for his and their only 
proper use and behalf forever. And the said Kerr for himself his heirs, 
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executors and administrators doth hereby covenant to and with the said 
Oswald, his heirs.& assigns that he the said Kerr and his heirs the said 
moiety piece or parcel of ground andpremises to him the said Oswald 
his heirs and assigns from and against him the said Kerr and his heirs 
and all persons claiming, or who may claim by, from or under him or 
them shall and will warrant and forever defend. In witness whereof 
the said Kerr hath hereunto set his hand and affixed his seal the day and 


year first within written - 


Signed, sealed and delivered in presence of: Alexander Kerr, 
Thomas Sumner, Henry Whalecraft - Alex White 

Received 19th day of May 1800 of John H. Oswald within named, 
the sum of two hundred dollars being the consideration money within 


mentioned. 
/s/ Alexander Kerr 


DEFENDANT'S EXHIBIT NO. 11 

[ Filed March 14, 1958] 
W. Parker Smith ) Recorded October 2, 1902, 3.50 p.m. (62) 

To ! DEED 
The Second Natl., Bank. ) This indenture, Made this Thirteenth 
day of September, in the year of our Lord one thousand nine hundred and 
two, by and between W. Parker Smith bachelor, of the City of Washing- 
ton, District of Columbia, party of the first part, and The Se cond Nation- 
al Bank of Washington, a body corporate under the laws of the United 
States of America, havingits habitat in said City of Washington, party 
of the second part, WITNESSETH, that the said party of the first 
party, for and in consideration of the sum of Three Thousand dollars, 
lawful money, to him in hand paid by the party of the second part, the 
receipt of which, before the sealing and delivery of these presents, is 
hereby acknowledged, has given, granted, bargained and sold, aliened, 
enfeoffed, released, conveyed and confirmed, and does by these presents 
give, grant, bargain and sell, alien, enfeoff, release, convey and confirm 
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unto the party of the second part, its successors and assigns forever, 
the following described land and premises situate, lying and being in the 
City of Washington, District of Columbia, and distinguished as All that 
part of lot numbered Seven (7) in Square numbered Four hundred and fif- 
ty six (456) as the same are designated and described upon the plats and 
plan of said City contained within the following metes and bounds; begin- 
ning for the same at a point in the North line of said lot distant Twenty 
one feet ten and one half inches (21 ft. 10 1/2 in. ) from the North West 
corner of said lot and running thence South with the West line of the old 
brick stable, twenty feet four inches (20 ft. 4 in. ); thence East with the 
South line of said stable seven inches (7 in. ), thence South Four feet four 
and one half inches (4 ft. 4 1/2 in. ); thence East twenty two feet five and 
three quarters inches (22 ft. 5 3/4 in. ); thence North twenty four feet 
eight and one half inches (24 ft. 8 1/2 in.); and thence West with the 
North line of said lot twenty three feet and three fourths of an inch (23 
ft. 3/4 in. ) to the place of beginning, with the perpetual right of way 


in common with the owner of the east part of said lot, over the North elev- 





en feet seven inches (11 ft. 7 in. ) of the Eastern Fourteen feet eleven and 
three quarters inches (14 ft. 11 3/4 in.) of said lot as an alley leading to 
the public alley and with the perpetual right of way hereby reserved to the 
owner of that portion of said lot numbered Seven (7) immediately adjoining 
on the South the property conveyed by these presents over the Eastern four 
feet (4) of said parcel so conveyed extending with that width North sixteen 
feet eight and one half inches (16 ft. 8 1/2 in.) from the South line thereof, 
as a private alley-way giving access through said North eleven feet, seven 
inches (11 ft. 7 in.) right of way to the public alley; * | * 


DEFENDANT'S EXHIBIT NO. 12 
[ Filed March 14, 1958] 


Montgomery, Tyler, & 
Rutherford, Trs. 


To 
The Second National Bank. 


Recorded October 2, 1902, 3.51, p.m. (63) 
) RELEASE > 
KNOW ALL MEN BY THESE 
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PRESENTS, That we, Thomas H. Montgomery of Philadelphia, Pa., 
Richard W. Tyler and Robert G. Rutherford, of the District of Columbia, 
Trustees under that certain Deed of Trust from Frederick G. Gieseking, 
bearing date on the 13th. , day of October, A.D. 1899, and recorded in 
liber, 2404 folio 448 et. seq., of the Land Records of the District of 
Columbia, for and in consideration of the sum of one doLLar , current 
money of the United States, to them in hand paid by The Second National 
Bank of Washington, a body corporate under the laws of the United States 
of America, having its habitat in the District of Columbia, at and before 
the sealing and delivery of these presents, receipt of which is hereby 
acknowledged, have released, remised and conveyed, and do hereby re- 
lease remise, quit-claim and convey unto said The Second National Bank 
of Washington, its successors, and assigns, the following described Real 
Estate, situate in the City of Washington, District of Columbia, to wit: 
All that certain piece or parcel of land and premises known and distinguish- 
ed as and being part of lot seven (7) in square four hundred and fifty six 
(456) bounded as follows: Beginning for the same on the North line of said 
lot 14. 98 feet West of the Northeast corner of said lot and running thence 
South parallel with the East line of said Lot 24 feet 8 1/2 inches; thence 
West parallel with the North line of said lot 22' 5 3/4", thence North paral- 
lel with the East line of said Lot, 24 feet, 8 1/2 inches to the North line of 
said lot and thence East along the North line of said lot 22" 5 3/4" to the 
place of beginning, reserving the perpetual right of way in common with 
the owner of the/East part of said Lot, over the North eLeven feet seven 
inches, (11 ft. 7 in.) of the Eastern Fourteen feet eleven and three quar- 
ters inches (14' 11 3/4") of said lot as an alley leading to the public alley; 
and with the perpetual right of way hereby reserved to the owner of that 
portion of said lot immediately adjoining on the South the property convey- 
ed by these presents, over the Eastern Four (4) feet of said parcel so 
conveyed, extending with that width North Sixteen feet eight and 1/2 inch- 
es (16' 8 1/2") from the South line thereof as a private alley-way giving 


access through said North eleven feet seven inches (11' 7") right of way 
to the public alley. TO HAVE AND TO HOLD, * * * 
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DEFENDANT'S EXHIBIT NO. 13 
[ Filed March 14, 1958] 


: 
No. 9 Recorded May, 3, 1928. 203 
DEED at 9: 50 A. M,. | 


This deed made this 23rd day of April in the year Nineteen hundred 
and twenty-eight, by and between Emily M. Stubblefield Roberts (formerly 
Emily M. Stubblefield), of the District of Columbia, party of the first part; 
and the Elless Realty Corporation, a corporation organized under the laws 


of the State of Delaware, party of the second part: ! 
Witnesseth, that for and in consideration of the sum of Ten Dollars, 
the said party of the first part does grant unto the said party of the second 
part, in fee simple, the following described land and premises, with the 
improvements, easements and appurtenances thereunto belonging, situate 
in the District of Columbia, namely: ! 
Part of Original Lot numbered Seven (7) in Square numbered Four 
hundred and fifty-six (456);- Beginning on the line of "E"' Street North, 
at a point distant 22 feet 5-1/2 inches East from the Southwest corner of 
said lot, and running thence North 75 feet; thence East 22 feet 5-3/4 inch- 
es; thence South 75 feet to said Street; and thence West along said street; 
22 feet 5-3/4 inches to the place of beginning;- with permanent use and 
right of way over a strip of land about 4 feet wide, as more particularly 
described in reservation in Release from Montgomery and others, Trus- 
tees, dated September 19th, 1902 and recorded in Liber 2649 at folio 
430. and reserving a right of way for alley purposes over the North 
four feet of the parcel hereby conveyed for the use and benefit of the 
parcel adjoining on the West now owned by said grantor. 
To have and to hold the same unto and to the use of the said party 
hereto of the second part, in fee simple. 
Subject to an existing first Deed of Trust of Teche a caescad Dol- 
lars ($20, 000. 00), which the said party hereto of the second part hereby 
assumes and agrees to pay. | | 
And the said party of the first part hereby covenants to warrant 
Specially the property hereby conveyed, and to execute such further 
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assurances of said land as may be requisite. 
Witness her hand and seal on the day and year first hereinbefore 
written. 


Signed, sealed and delivered Emily M. Stubblefield Roberts (Seal) 
in the presence of- | 
Chas. M. Birokhead ---- 


District of Columbia, to wit: 

I, Charles M. Birokhead a Notary Public in and for the said 
District of Columbia, do hereby certify that Emily M. Stubblefield 
Roberts, party to a certain Deed bearing date on the 23rd day of April 
A. D. 1928, and hereto annexed, personally appeared before me in said 
District of Columbia, the said Emily M. Stubblefield Roberts being 
personally well known to me as the person who executed the said Deed, 
and acknowledged the same to be her act and deed. 

Given under my hand and seal this 23rd day of April A. D. 1928. 


(Notarial Seal) — Charles M. Birokhead 
Notary Public 


DEFENDANT'S EXHIBIT NO. 14 
[ Filed March 14, 1958] 


[ Tax stamps ($14.50) ] #13234 Recorded July 27, 1933 
At 2:42 P. M. 


THIS DEED, made this 25th day of July in the year Nineteen 


hundred and thirty-three, by and between GERTRUDE WOLF, also known 
as Goldie Wolf, of the State of Maryland, party hereto of the first part; 


and HYMAN ZOSLOW, of the District of Columbia, party hereto of the 


second part; 
(SPACE) 


WITNESSETH, that for and in consideration of the sum of Ten 
Dollars the said party of the first part, does grant unto the said party 
of the second part, in fee simple, 
(SPACE) 
the following described land and premises, with the improvements, ease- 
ments and appurtenances thereunto belonging, situate in the District of 
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Columbia, namely: Part of Original Lot Seven (7) in Square Four hundred 
and fifty-six (456), described as follows:- Beginning for the same on the 
line of E Street North, at a point Twenty-two (22) feet five and one-half 
(5-1/2) inches East from the Southwest corner of said lot, and running 
thence North Seventy-five (75) feet; thence East Twenty-two (22) feet five 
and three-fourths (5-3/4) inches; thence South Seventy-five (75) feet to 
said Street; and thence West along said Street, Twenty-two (22) feet five 
and three-fourths (5-3/4) inches to the place of beginning. | 

Subject to a right of way for alley purposes over the North Four 
(4) feet of said land for use and benefit of parcel adjoining on the West; 





and together with the permanent use and right of way over a strip of land 
about Four (4) feet wide, as more particularly described in reservation 
in release from Montgomery and others, Trustees, dated September 19, 
1902 and recorded in Liber 2649 folio 430 of the Land Records of the 


District of Columbia. 
* 


DEFENDANT'S EXHIBIT NO. 15 
[ Filed April 30, 1959] ! 
19440 8746 346 | D 
THIS DEED, made this 17 day of May in the year | Nineteen Hun- 
dred and caper by and between HYMAN ZOSLOW and EDITH ZOSLOW, 


ol 
in common, parties hereto of the first p part; and eee M. ——— 


party hereto of the second part: 
(SPACE) 
WITNESSETH, that for and in consideration of the sum of Ten 
Dollars the said parties of the first part, do grant unto the said party of 
| 


the second part, in fee simple 
(SPACE) 


the following described land and premises, with the improvements, ease- 
ments and appurtenances thereunto belonging, situate in the District of 
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Columbia, namely: Part of Original Lot Seven (7) in Square Four hundred 
and fifty-six (456) described as follows: Beginning on the North line of E 
Street North at a point Twenty-two (22) feet Five and one-half (5-1/2) 
inches East from the Southwest corner of said lot and running thence 
North Seventy-five (75) feet; thence East Twenty-two (22) feet Five and 
three-fourths (5-3/4) inches; thence South Seventy-five (75) feet to said 
Street and thence West along said Street Twenty-two (22) feet Five and 
three-fourths (5-3/4) inches to the beginning. 

Subject to a right of way for alley purposes over the North Four 
(4) feet of said land for use and benefit of parcel adjoining on the West. 

Assessed as Lot 808 in Square 456. 














[Deferitiant's Ex. 16] 3. re 281 z 5 Serer Beak 22S ve Pate 4é 
SURVEYOR’S OFFICE, DISTRICT OF COLUMBIA. 
*» ga, 
(Ch tent t M1 MEO TUT LOLAIOES. 
Plat of Survey EEL Li aa A ee 
iE Ble 
 eeesiar Gorn Per DA. peepee 


wae ee 
43) 
4 a 


a 
SSS ESSE S SESS SESE SESS 


+ 





os ss 
oN 


vere 


- 
—-—- 
= 


% 
\y 
é 
s 
4 
, 
4 
; 
s 
UA 
4 
, 
s 
9 
x 
y 
y 
A 
4 
4 
4 
vA 
4 
Z 
y 
2 


\ 


ITRLLG, MM 


Dee Suirettero POX 
Sa a ac See Mee an a Sen ht eo ‘ # Mereby Cecttty, That the foregoing plat is correct in accordance with Low and Record. Actual survey made, 


ics Oia 2c tay of ____Larzae_, 19.32; jor cttzatco Meany 
OS By @ 7/ Laas . 3 i 3 ; f 


of Clemiia. 








STKEL 7 





oe 
> ; Go. sry) 
, 
| 
PATO ee oe PN Serene EE FIZBSY Eee a 5 Spare LTE 
. i 4 
Pd \ 
: 
34 
‘ 
» 
Ie 2 
io y 
x 
} ’ : jr 
Arex SOMES, Lay? Hes 
ond used for Walk Of OCfY, ; 
Sop cs 5 
DPE IAS OLS LIPEZP 
oa oro. 
ne ee la es O29 Port > 
is acl Oem 
Line APB Fy, 
| f | 
fi 2-STORY 1 ; 
| 94 best Hrce © 
YH N4 eo pele ¢ & 
$y Vi 
f 4 4 
} t y) 
| o 4 
| . ye 4 
{ \ 4 
i \ 
| Boi Mg \4 
| x ys At 
iS 4} f ’ “ } 
x 4 Crumrmey a 
is NM r 
| . i \ i) { t 
; t ¥, . 
i nh 
, yt 
| | Z| | 
| } a] “ 
my 
} \ x 4 | | 
¥ | aN ) 
| aes ‘ 
Ys 
| | ' a thar Op a ure = r oz 
| I poe i 
, j as - 
- SOF 4 808 807 
t | ye 
| “ “5 
; y 
| , ys 
ae es dd Sita Ee asi crs i ge = io 5 
1 
— 
oe aes 
3 } TACL J NA 
| j 
i 
' < * 
\ * 
4 f ¥ 
< as Sp ilk - Se Hie oe # A Te 
) < etl serra mabe char AEE 
’ Jee Noel MLL OS = LEY or L226. ™ 
ae ae r “ 
- ‘a | °- ; Noeie e ie . = Bs ae 





form“ oO 


SURVEYOR’S OFFICE, DISTRICT OF: COLUMBIA 


y: , - ‘ 
Woishin tem, NOP LTTINL. f TP AT Sd. 


ye . / - 
Plat of Sur Vey ot Sots 808, 807 ara fof 34 re feceatec MYLO TIALS 


according ro le 










SQUARE ~ ADE 














AULLE Y 











283 | 
DEFENDANT'S EXHIBIT NO. 19 : 


[Received Jan. 7, 1954, Central Permit Br. ) 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


ENGINEER DEPARTMENT | 
CENTRAL PERMIT BUREAU | 


APPLICATION FOR CERTIFICATE OF OCCUPANCY—COMMERCIAL 


Do NOT use this form if Certificate is to be issued for Hotel, Flat or 
Apartment, Rooming, Boarding or Tenement House, Day Nursery, Private 


Club, Convalescent Home, or Other Residential Use. 
Date 1/7/54 | 


TO THE DIRECTOR OF INSPECTION: 


The applicant(s) request the issuance of a Certificate of Occupancy 
for the use of the premises described below, and agree to comply with all 
applicable laws and regulations of the District of Columbia, and any terms 
and conditions appearing on BOTH sides of this application and on any 
Certificate of Occupancy issued on the basis of this application. 


Full Name of Owner(s) of Business HYMAN ZOSLOW | 


Trade Name of Business Star Rapid Service ! 


Description of Premises for which Certificate is Requested 
Address _ 625 E St., N.W. Lot_ 807 Square 456 
Name and address of agent of building HYMAN ZOSLOW 
To the best of your knowledge is the building now being condemned ?_No | 
Material of building brick __No. of Stories High_3_ Basement? Yes_ 


Proposed use shoe repair shop | 


Which Floor(s) will be occupied for above use __ first floor 





~ 
2 
~ 
™ 
re 
ao] 

® 

= 

a 
Aa 


Permit No. A-24506 


Previous use same 
READ INSTRUCTIONS AND INFORMATION ON REVERSE SIDE OF THIS 
APPLICATION. PENALTIES ARE PROVIDED FOR MISREPRESENTATION . 
To be Filled in by Clerk _ IF;OWNER OF BUSINESS SIGNs: 

Use Dist 2nd Com. Signature of Owner_/s/ Hyman Zoslow 


ee Home Address 5937-16th St., N.W. 
eae Tel. No. RA 3-4349 
Previous use_Shoe Repair ae ! 

Sho No. 79350 APPROVED FOR ISSUANCE OF PERMIT 
Nene ct Clerk SMS /e/ 5.N. Mack “Date Jan. 7, 1954 
APPROVED: * * * es 
Plbg. R. Fitzgerald Jan. 7, 1954 : 

* * * * * | 





Permit No. B-14974 Issued: 12/2/58 
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CERTIFICATE OF OCCUPANCY No. A 24506 
Washington, D.C., January 7, 1954 


Permission is hereby granted to Hyman Zoslow 
tousethe ist floor s)of the building located on Lot 807 


Square 456 known as premises 625 E St., N.W. for the following 


—__ 


purpose(s): Shoe repair shop 


THIS CERTIFICATE SHALL BE 
POSTED CONSPICUOUSLY ON THE Zone 2nd C Fee $4.00 
ABOVE PREMISES AT ALL TIMES. 


"This Certificate of Occupancy need 
not be renewed unless there is a 
change in (1) the type of business, (2) 
address of business, (3) ownership of 
business, or (4) part of the building 
used for the business: BUT, should 
there be any change in one or more 
of the foregoing items a NEW Cer- 
tificate of Occupancy must be ob- 
tained." 

CENTRAL PERMIT BUREAU 


Superintendent of Permits, D.C. 


GOV'T. OF DIST. OF COL. By /s/ F. W. Hester 
: Permit Clerk 


DEFENDANT'S EXHIBIT NO. 20 


[Received Dec. 2, 1958, Central Permit Bureau] 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF LICENSES AND INSPECTIONS 
LICENSE AND PERMIT DIVISION 
PERMIT BRANCH 


APPLICATION FOR CERTIFICATE OF OCCUPANCY—COMMERCIAL 


Do NOT use this form if Certificate is to be issued for Hotel, Flat or 
Apartment, Rooming, Boarding or Tenement House, Day Nursery, 
Private Club, Convalescent Home, or Other Residential Use. 


Date December 
TO THE DIRECTOR OF INSPECTION: 


The applicant(s) request the issuance of a Certificate of Occupancy 
for the use of the premises described below, and agree to comply with 
all applicable laws and regulations of the District of Columbia, and any 
terms and conditions appearing on BOTH sides of this application and on 
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any Certificate of Occupancy issued on the basis of this een 
Full name of Owner(s) of Business HYMAN ZOSLOW 
Trade Name of Business ! 
Description of Premises for which Certificate is Requested 

Address 627E St. .. N.W. Lot 808 Square 456 
Name and address of owner of builsing Same | 
To the best of your knowledge is the building now being condemned? _No_ 
Material of building Brick No. of Stories High 4 _4 Basement_Yes _Yes 
Proposed use Shoe Repair (Duplicate) 
Which Floor(s) will be occupied for above use 1st 

5 * *x * * | 
To Be Filled in by Clerk IF OWNER OF BUSINESS SIGNS: 
Use District C-4 Signature of Owner /s/ Hyman Zoslow 
Height District GZF Home Address 5937 - 16 St. 
Area District 12-2-58 Tel. No. RA 3-8943 | 
Transcript of No. 49228 * | 
E.D. No. Hester 

APPROVED FOR ISSUANCE OF PERMIT 
/s/_F.W. Hester Date 12/2/58 


* * * 


CERTIFICATE OF OCCUPANCY NO. B 14974 
Permission is hereby granted to HYMAN ZOSLOW 
touse the 1st floor(s) of the building located on Lot 808 Square 456 


known as premises 627 E St.. N.W. for the following 
—_——————— 
purpose(s): Shoe Repair DUPLICATE - ISSUED AT 
SPECIAL FEE OF $2.00 


Ee Zone C4 Fee $2.00 





Superintendent of Permits. 


By /s/ F. W. Hester 
Permit Clerk | 
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[Attached to Defendant*s Exhibit No. 20] 


APPLICATION FOR CERTIFICATE OF OCCUPANCY 
Date: 4-9-55 


Name of proposed occupant: 

Premises number: 627 - ESt., N. W. 
Lot number: 808 Square number: 456 
To be used as: Shoe repairs 

Last used as: Beverage 

Material of building: Brick 

No. of stories high: 4 


49228 


Which floor do you propose to use?: 1 | 
TO BE FILLED IN BY CLERK 
Use: 2nd Bank | 
Height 90 | 
Area: D 
* * 
(Initialed ) | 
Owner of building (or agent): Hyman Zoslow 
It is understood that the Certificate of Occupancy does not take the 
place of any license that may be required by law, and also that it does not 


confer the right to install or erect any kind of machinery. 


Permit No. 
Issued: 4-9-35 





Signature of proposed occupant: /s/ Hyman Zoslow 
Name of applicant: W. J. Schultz [Seal, Apr. 9, 1935] 


COLLECTOR'S AND BUILDING INSPECTOR'S COUPON 
OFFICE OF THE INSPECTOR OF BUILDINGS, DISTRICT OF COLUMBIA 


CERTIFICATE OF OCCUPANCY | 
No. 49228 Washington, D. C.: April 9, 1935 


| 
Permission is hereby granted to Hyman Zoslow to use the 1 floor of the building located on Lot 808, 
Square 456, Premises 627 - E St., N. W. - for the following purposes: Shoe Repairs, ! 


zone 2nd, Fee, $2.00 
Credit: 9250 Permits; 9253 Concessions. 


To THE DISTRICT OF COLUMBIA, Dr. JOHN W. OEHMANN, Inspectot of Buildings, 
re eee ee 


PAY TO THE COLLECTOR OF TAXES, D.C, By /s/ (Hegible ) , Pexmit Clerk. 


This Certificate Shall be Conspicuously 
Posted at all Times 
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DEFENDANT'S EXHIBIT NO. 21 


APPLICATION FOR CERTIFICATE OF OCCUPANCY 
for 
APARTMENT HOUSES AND LODGING HOUSES 


Date . .Aug. 22, 1933 
remises number 627 E St. N.W. 


01336 


Permit No.: 


No. of stories high 
Which floor or floors do you propose 
to use? 2nd & 3rd & 4th 
Owner of building (er-egent): 
Hyman Zoslow 


SCHOSHSH SHES SESH SSEHSSHEEHEHHHSEHHE SEED Qeeeesereeereeeore 


Address 625 E St. N.W. 


It is understood that the Certificate of Occupancy does not take 
the place of any license that may be required by law, and also that it 
does not confer the right to install or erect any kind of machinery. 


No permit fee will be required : 

for Apartment and Lodging Houses : Signature of Owner, Agent er Manager 
existing prior to July 1, 1932. : 
Present this application to the = 
Office of the Inspector of Buildings : 
for Certificate of Occupancy. : 
a nnnh Wann ana Nnniinnnnaannn ietnnnindn Manama ee dara (Strike out words not applicable) 


Recommended Approval (signature) 


8/23/33 - Conditions, O. K. 


/s/ M. Platshon 
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“OFFICE OF THE INSPECTOR OF BUILDINGS, DISTRICT OF COLUMBIA 
CERTIFICATE OF OCCUPANCY 
APARTMENT HOUSE OR LODGING HOUSE 


No. 01336 Washington, D.C.__Aug. 22 1933 


PERMISSION IS HEREBY GRANTED TO M. Platshon 
TO USE THE 2-3-4 FLOORS OF THE BUILDING LOCATED ON 


LOT 808 SQUARE 456 , PREMISES 627 E St. N.W. 
FOR THE FOLLOWING PURPOSES: | 


Lodging House ! 


This Certificate does not take the 
place of any license required by 
law, nor does it authorize the use 
& of boilers, motors, or machinery. | 
© Tae change in the use or occupancy JOHN W. OEHMADN, | 
of this building shall require a new Inspector of Buildings 
certificate. 

Issued without fee by authority of | 
Commissioners Order of July 15, i 
1932. By /s/ A.R. Beall | 





This Certificate shall be 


Ae mena posted at all times 





DEFENDANT'S EXHIBIT NO. 22 


APPLICATION FOR CERTIFICATE OF OCCUPANCY 


Name of proposed occupant D. Zoslow, owner | 


Premises number 625 E St., N.W. | 
a 
Lot Number 807 SSS Square number —— 456 


To be used as "Shoe Repair Shop" 
ee 





Last used as vacant Same 
Material of building Brick 

No. of stories high Three 

Which floor do you propose to use? First 


Owner of building or agent: Name: D. Zoslow 
Address: 625 E St., N.W. 








TO BE FILLED IN BY CLERK 

Use 2nd Com. 

Height 90 

Area D 

Transcript of No. 30221 F 

Police survey 

Building permit 

E.D. No. 

/s/ B 
Initials. 
It is understood that the Certificate of Occupancy does not take 

the place of any license that may be required by law, and also that it 
does not confer the right to install or erect any kind of machinery. 


Signature of proposed occupant _D. Zoslow, owner 
Name of Applicant /s/ S. Hanlein 


This Certificate Shall be Conspicuously Posted at All Times. 
CERTIFICATE OF OCCUPANCY 
Building Inspection Division NO. 32846 
Washington, D.C. 3-24-31 

Permission is hereby granted to D. Zoslow 
to use the ist floor of the building situated at 

625 E St., N.W. Lot 807 Square 456 
for the following purposes: 


Shoe Repair Shop 


THIS CERTIFICATE DOES NOT TAKE THE PLACE OF ANY 
LICENSE WHICH MAY BE REQUIRED BY LAW, NOR DOES IT AUTHOR- 
IZE THE USE OF BOILERS, MOTORS OR MACHINERY. 

ANY CHANGE IN THE USE OR OCCUPANCY OF THIS BUILDING 
SHALL REQUIRE A NEW CERTIFICATE. 


Use Zone 2nd Com. 


Trans. No. 362214 JOHN W. OFEHMANN 
50¢ Inspector of Buildings 


Fee 
Per /s/_ (lIllegible) 
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DEFENDANT'S EXHIBIT NO, 23 


J. A. BUCHANAN & ASSOCIATES \ 
Builders — General Contractors 


Kelley Building . 100 S. Perry Street = Maryland 


March 13, 1958 


Mr. Jerome Murray 
501 Seventh Street, N.W. 
Washington, D.C. 


Dear Mr. Murray: 





Pursuant to your request, we hereby submit the estimate of Mr. 
Lawrence H. Hubbard (our Superintendent) for repairing the damage to 
concrete court and areaway adjacent to the Bank of Commerce Building, 
631 E Street, N.W., said damage caused while removing condemned 
party wall upon the advice of Mr. Fairbanks, D.C. Building Inspector 
and necessary for the construction of the new addition, for lease to the 
U. S. Government. ! 

Back fill 3-6 x 13-0 x 29-0 - 43 cu. yds. at $5.50 $236.50 

Concrete slab 84 sq. ft. 40 33.60 


Area steps 36" x 12" risers: | 
Carpentry labor | 12.00 
Cement finisher ! 20.00 
Common labor | 8.00 
Reinforcing stee} | 8.00 
1-1/2 yds. concrete | 21.00 


Replace yard drain 35.00 
TOTAL $374.10 
The cost of this repair damage is included in our construction con- 
tract with you and would now be completed were it not for court restrain- 
ing order. : 





Very truly yours, : 
J.A. BUCHANAN & ASSOCIATES 


By /s/ Paul F. Pfeifle | 
Paul F. Pfeifle | 
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DEFENDANT'S EXHIBIT NO. 24 


J. A. BUCHANAN & ASSOCIATES 
Builders — General Contractors 


Kelley Building . 1008S. Perry Street . Rockville, Maryland 


February 27, 1958 


Mr. Jerome Murray 
501 Seventh Street, N. W. 
Washington, D. C. 


Dear Mr. Murray: 

For the sum of THIRTY EIGHT THOUSAND SEVEN HUNDRED 
FIVE DOLLARS, ($38,705.00), we propose to furnish all labor and 
materials to erect and properly complete all of the work required for 
the construction of an addition to an office building at Lot 857, Square 
456, Washington, D.C., according to plans prepared May 31, 1957 and 
February 20, 1958 by M. Noble, Architect, and the following notations: 

NOT INCLUDED: 


Plumbing 

Heating 

Electrical Work 
Permits of any kind 


The above is based on setting joists to existing buildings, if steel 
framing is required, owner will pay for cost difference. 
We propose to complete this building within 75 calendar days from 
issuance of permit, weather and job conditions permitting. 
If Performance Bond is required, please add 1% to the above price. 
Payments are to be made as work progresses up to 90% of the 
work completed. 
Thanking you for the opportunity of submitting this proposal, we 
remain, 
Very truly yours, 
J. A. BUCHANAN & ASSOCIATES 
By: /s/ Paul F. Pfeifle 
DATE: /s/ Jerome S. Murray es ISS Ne 
ACCEPTED: 2/27/58 
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DEFENDANT'S EXHIBIT NO. 25 


Washington, D. ¢. 
July 6th, 1956 


Mr. Jerome S. Murray | 
400 6th St., N.W. ! 
Washington, D. C. 


Dear Mr. Murray: ! 


This is to afford you a final opportunity to repair and adjust, 
within seven (7) days, the damage caused by you to our buildings at 
| 
625-7 E St., N.W., Washington, D. C. and to the contents thereof while 


you were taking down your 629 E Street building. 
Very truly yours, : 
HYMAN AND EDITH ZOSLOW, 
OWNERS 625-27 E ST. ,N. W. 
PROPERTIES | 


By /s/ Hyman Zoslow : 


Registered | 
Return Receipt _ | 
. | 


DEFENDANT'S EXHIBIT NO. 26 


JOSH C. PALMER : 
General Contractor ! 
509 9th Street, S. E. | 


Washington 2, D.C. 12/5 1958 
| 


Jerome S. Murray 
1311 Allison St., N.E. 
Wash. D.C. 


Re: Water Damage 629 E St., N. Ww. 


Remove Plaster: 5x17= 85 sq. ft. 

18x 7= 126 

11x11= 121 

332 sq. ft. 
Replaster 332 sq. ft. 
Remove & Replace Vinyln Plastic Tile 
10' x 40" = 400 sq. ft. at .50 p. sq. ft. 
Replace asphalt baseboard - 50 L.F. at .30 per L.F. 
Total 
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DEFENDANT'S EXHIBIT NO. 27 


JOSH C. PALMER 
General Contractor 
509 9th Street, S. E. 


Washington 2,D.C., 12/5 1958 


Jerome S. Murray 
1311 Allison St. N.E. 


Washington, D. C. 
Re: 629 E St. N. W. 


Repainting west wall $125.00 


DEFENDANT'S EXHIBIT NO. 28 


_TRI-STATE ELECTRIC Co., INC. 
Electrical Contractors 
619 Penn. Ave., N. W., Washington, D. C. 


12/5 


UNITED STATES AIR FORCE 
629 E St. N.W. 


8 PG and Plates Labor 
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[ Filed April 30, 1959] 


PLAINTIFFS' EXHIBIT NO. 1 : 
19437 8746 340 OD 


THIS DEED, made this 17th day of May in the year Nineteen 
hundred and forty-eight, by and between DAVID ZOSLOW and REBECCA 
ZOSLOW, his wife, parties hereto of the first part; and HYMAN ZOSLOW 
and EDITH ZOSLOW, his wife, parties hereto of the second part: 

WITNESSETH, that for and in consideration of the sum of Ten 


Dollars the said parties of the first part, do grant unto the Said parties 








of the second part, in fee simple as tenants by the entirety, an undivided 
one-half interest in and to the following described land and premises, 
with the improvements, easements and appurtenances thereunto belong- 
ing, situate in the District of Columbia, namely: Part of Original Lot 
Seven (7) in Square Four hundred and fifty-six (456) described as follows: 
Beginning on E Street at the Southeast corner of said Lot Seven (7) and 
running thence West along the North line of said Street, Fourteen (14) 
feet Eleven and three-fourths (11-3/4) inches; thence North Ninety-five 
(95) feet Eight and one-half (8-1/2) inches; thence East Fourteen (14) 
feet Eleven and three-fourths (11-3/4) inches to the East line of said 
lot; and thence South along said East line Ninety-five (95) feet Eight 

and one-half (8-1/2) inches to E Street and the place of beginning. 


Assessed as Part of Lot 807 in Square 456. 
* * * * 


PLAINTIFFS' EXHIBIT NO. 2 I 
19441 8746 348 


THIS DEED, made this 17th day of May in the year Nineteen 
hundred and forty-eight, by and between LOUISE M. REDMOND, party 
hereto of the first part; and DAVID ZOSLOW and REBECCA ZOSLOW, 
his wife; and HYMAN ZOSLOW and EDITH ZOSLOW, his wife, parties 
hereto of the second part: 
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WITNESSETH, that for and in consideration of the sum of Ten 
Dollars the said party of the first part, does grant unto the said parties 
of the second part, in fee simple in the shares and proportions herein- 
after mentioned: 
the following described land and premises, with the improvements, 
easements and appurtenances thereunto belonging, situate in the District 
of Columbia, namely: Part of original Lot Seven (7) in Square Four 
hundred and fifty-six (456) described as follows: Beginning on the North 
line of E Street North at a point Twenty-two (22) feet Five and one-half 
(5-1/2) inches East from the Southwest corner of said lot and running 
thence North Seventy-five (75) feet; thence East Twenty-two (22) feet 
Five and three-fourths (5-3/4) inches; thence South Seventy-five (75) 
feet to said Street and thence West along said Street Twenty-two (22) 
feet Five and three-fourths (5-3/4) inches to the beginning. 

Subject to a right of way for alley purposes over the North Four 
(4) feet of said land for use and benefit of parcel adjoining on the West. 


Assessed as Lot 808 in Square 456. 
* * * 


PLAINTIFFS' EXHIBIT NO. 3 


37990 Book Page Sep. 25 1:44PM'53 
10057 376 H 


THIS DEED, made this 19th day of September in the year Nineteen 
hundred and fifty-three, by and between DAVID ZOSLOW and REBECCA 
ZOSLOW, his wife, as tenants by the entirety, parties hereto of the first 
part; and HYMAN ZOSLOW and EDITH ZOSLOW, his wife, parties 
hereto of the second part: 

WITNESSETH, that for and in consideration of the sum of Ten 
Dollars the said parties of the first part, do grant unto the said parties 
of the second part, in fee simple as tenants by the entirety, all their 
right, title, interest and estate in and to the following described land 
and premises, with the improvements, easements and appurtenances 
thereunto belonging, situate in the District of Columbia, namely: 
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| 
Part of original lot Seven (7) in Square Four hundred and fifty-six (456) 
described as follows: Beginning for the same on "E" Street at the 


Southeast corner of said lot and running thence West along the North 
line of said Street, Fourteen (14) feet Eleven and three-fourths (11 3/4) 
inches; thence North Ninety-nine (99) feet Eight and one-half (8 1/2) 
inches; thence East Fourteen (14) feet Eleven and three-fourths 

(11 3/4) inches to the East line of said lot; thence South along said East 
line Ninety-nine (99) feet Eight and one-half (8 1/2) inches to SE 
Street and the place of beginning. ! 

Note:- At the date hereof the above described land is designated 
on the Records of the Assessor of the District of Columbia, for taxation 
purposes, as Lots 852 and 853 in Square 456. 

ALSO Part of original lot Seven (7) in Square Four hundred and 
fifty-six (456) described as follows:- Beginning on the North line of 
E Street North at a point Twenty-two (22) feet Five and one-half (5 1/2) 
inches East from the Southwest corner of said lot and running thence 
North Seventy-five (75) feet; thence East Twenty-two (22) feet Five and 
three-fourths (5 3/4) inches; thence South Seventy-five (75) feet to said 
Street and thence West along said Street Twenty-two (22) feet Five and 


three-fourths (5 3/4) inches to the beginning. 





Subject to a right of way for alley purposes over the North Four 
(4) feet of said land for use and benefit of parcel adjoining on the West. 
Note:- At the date hereof the last described land is designated 
on the Records of the assessor of the District of Columbia, for taxation 


purposes, as Lot 808 in Square 456. : 
ALSO Part of original lot Fifteen (15) in Square Three hundred 

and nineteen (319) described as follows:- Beginning for the same on 

Eleventh Street, Nine (9) feet South from the Northeast corner of said 

lot; and running thence South on said Street Twenty(20) feet Six (6) 

inches; thence West Ninety-five (95) feet One (1) inch to the alley in 

the rear; thence North Twenty(20) feet Six (6) inches; thence East Ninety- 

five (95) feet One (1) inch to the beginning; known for tax purposes as 

lot 834 in Square 319. 
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ALSO Part of original lot Twenty-two (22) in Square Three hundred 
and seventy-six (376), described as follows:- Beginning at the Northeast 
corner of said lot on Ninth Street; and running thence West Ninety-three 
(93) feet; thence South Forty-four (44) feet Five (5) inches to an alley; 
thence East with said alley Ninety-three (93) feet to said Ninth Street; 
and thence North Forty-four (44) feet Five (5) inches to the beginning. 

Note:- At the date hereof the last above described land is desig- 
nated on the Records of the Assessor of the District of Columbia, for 
taxation purposes, as Lot 22 in Square 376. 

ALSO Lot Eighteen (18) in the subdivision made by M. F. Thomp- 
son and others, of lots in Square Three hundred and seventy (37),as 
per plat recorded in Liber No. 10 folio 22 of the Records of the Office 
of the Surveyor of the District of Columbia. 

ALSO the South Twenty-five (25) feet front on Ninth Street by full 
depth of Original lot Nine (9) in Square Three hundred and seventy (370). 

Note:- At the date hereof the last above described land is desig- 
nated on the Records of the Assessor of the District of Columbia, for 
taxation purposes, as Lot 839 in Square 370. 

ALSO Part of original lot Nine (9) in Square three hundred and 
seventy (370) described as follows:- Beginning for the same on 9th 
Street, Twenty-five (25) feet South of the Northeast corner of said lot 
and running thence South on said Street Twenty-five (25) feet; thence 
West One hundred (100) feet; thence North Twenty-five (25) feet; thence 
East One hundred (100) feet to the beginning; said property now being 
known for assessment and taxation purposes, as Lot 838 in Square 370. 

ALSO the East Twenty (20) feet by the full depth thereof of 


original lot 8 in Square 370, now taxed as lot 855 in Square 370. 
* * * * * 
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Delivered to: David Zoslow - Dec. 10, 1937 
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PLAINTIFFS' EXHIBIT NO. 9 


No. 10409 Recorded April 13, 1937 
At 1:45 P.M. 


CODE DEED 


THIS DEED, made this First day of April in the year one thousand 
nine hundred and thirty-seven, by and between Hyman Zoslow and Edith 
Zoslow, his wife, parties of the first part, and David Zoslow , party of 
the second part: | 

WITNESSETH: That in consideration of Ten ($10.00) Dollars, the 
parties of the first part do hereby grant unto the party of the second part, 
in fee simple, all that piece or parcel of land, together with the improve- 
ments, rights, privileges, and appurtenances to the same belonging, situate 
in the District of Columbia, described as follows, to wit: Part of Original 
Lot 7 in Square 456, described as follows:- 
Beginning on the line of "E" Street, North, at a point 22 feet 5-1/2 inches 
East from the Southwest corner of said lot, and running thence North 75 





feet; thence East 22 feet 5-3/4 inches; thence South 75 feet to said Street; 
and thence West along said Street 22 feet 5-3/4 inches to the beginning, 
together with the permanent use and right of way over a strip of land 
about 4 feet wide, as more particularly described in reservation in 
Release from Montgomery and others, Trustees, dated September 19, 
1902 and recorded in Liber 2649 folio 430 of the Land Records of the 





District of Columbia. | 

The said land above described is designated on the Books of the 
Assessor of the District of Columbia for taxation purposes as Lot 808 in 
Square 456. | 


* 
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AND the said parties of the first part covenant -- that they - 
will warrant specially the property hereby conveyed; and that they 
- -  -- will execute such further assurances of said land as 
may be requisite. 

WITNESSETH our - hands and seals the day and year herein- 
before written. 


In presence of 


S. H. Feldman Hyman Zoslow [SEAL] 


Ss. H. Feldman Edith Zoslow [ SEAL] 


DISTRICT OF COLUMBIA, to wit: 

I, Solomon H. Feldman , a Notary Public, 
in and for the District aforesaid, hereby certify that Hyman Zoslow 
and Edith Zoslow, his wife, 


who are - personally well known to me as the grantors - - in, and 
the persons who executed the aforegoing and annexed Deed, dated 
, A. D. 1937, personally appeared 
before me in the said District and acknowledged the said Deed to be 
act and deed. 
GIVEN under my hand and seal this 12th - - - day of April 


(Notarial Seal) — Solomon H. Feldman 
Notary Public. 
D. C. 





Mailed to: H. Zoslow - March 25, 1941. 
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PLAINTIFFS' EXHIBIT NO. 10 


No. 39601 Recorded December 5, 1940 
At 9:52 A.M. 
CODE DEED | 
THIS DEED, made this 30th day of November in the year one 
thousand nine hundred and forty by and between David Zoslow and 
Rebecca Zoslow, his wife, both of the City of Washington, District of 
Columbia, parties of the first part, and Hyman Zoslow and Edith Zoslow, 





his wife, of the same place, parties of the second part: | . 
WITNESSETH, That in consideration of Ten Dollars, the parties 
of the first part do hereby grant unto the parties of the second part, in 
fee simple, as joint tenants, one-half interest in, all that piece or parcel 
of land, together with the improvements, rights, privileges, and appur- 
tenances to the same belonging, situate in the District of Columbia, 


described as follows, to wit: ! 
Part of Original Lot 7 in Square 456, described as follows:~ 


Beginning on the line of "E" Street, North, at a point 22 feet 5-1/2 inches 
East from the Southwest corner of said lot, and running thence North 75 
feet; thence East 22 feet 5 and three-fourths inches; thence South 75 feet 
to said Street; and thence West along said Street 22 feet 5 and three- 
fourths inches to the beginning, together with the permanent use and 
right of way over a strip of land about 4 feet wide, as more particularly 
described in reservation in Release from Montgomery and others, 
Trustees, dated September 19, 1902 and recorded in Liber 2649 folio 
430 of the Land Records of the District of Columbia. | 

The said land above described is designated on the Books of the 





Assessor of the District of Columbia for taxation porposess as Lot 808 


in Square 456. 
x 
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AND the said parties of the first part covenant that they will 
warrant specially the property hereby conveyed; and that they - - - - 
will execute such further assurances of said land as may be requisite. 

WITNESS their hands and seals the day and year hereinbefore 
written. 


In presence of 


S. H. Feldman _ _David Zoslow__—s [SEAL] 


Witness her mark Rebecca Zoslow [ SEAL] 
SS SESE 
S. H. Feldman fe 


CX) 
631 E. St., N.W. Gees 


DISTRICT OF COLUMBIA, to wit: 

I, Solomon H. Feldman » 2 Notary Public, in and 
for the District aforesaid, hereby certify that David Zoslow and Rebecca 
Zoslow, his wife, 


who are personally well known to me as the grantors in, and the persons 
who executed the aforegoing and annexed Deed, dated November 30, 
, A.D. 1940, personally appeared before me in the 
said District and acknowledged the said Deed to be their 
and deed. 
day of December 


Solomon H. Feldman 
Notary Public 
D. C. 
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PLAINTIFFS' EXHIBIT NO. 11 
No. 30671 Recorded November 26, 1943 
at 3:17 P.M. 
DEED | 
This Deed,made this 24th day of November in the year Nineteen 
hundred and forty-three, by and between David Zoslow and Rebecca 
Zoslow, his wife, of the District of Columbia, parties hereto of the first 
part; and Hyman Zoslow, of the said District, party hereto of the second 
part: 
Witnesseth, that for and in consideration of the sum of Ten Dollars 
the said parties of the first part, do grant unto the said party of the 
second part, in fee simple an undivided one-half interest in and to the 
following described land and premises, with the improvements, ease- 
ments and appurtenances thereunto belonging, situate in the District of 
Columbia, namely: Part of Original Lot Seven (7) in Square Four 
hundred and fifty-six (456) described as follows:- Beginning on the line 
of E Street North at a point Twenty-two (22) feet Five and one-half 
(5-1/2) inches East from the Southwest corner of said lot, and running 
thence North Seventy-five (75) feet; thence East Twenty-two (22) feet 
Five and three-fourths (5-3/4) inches; thence South Seventy-five (75) 
feet to said Street; and thence West along said Street twenty-two (22) 
feet Five and three-fourths (5-3/4) inches to the beginning. Subject to 
a right of way for alley purposes over the North Four (4) feet of said 





land for use and benefit of parcel adjoining on the West. Together with 
the permanent use and right of way over a strip of land about Four (5) 
feet wide, as more particularly described in reservation in Release from 
Montgomery and others, Trustees, dated September 19, 1902 and 
recorded in Liber 2649 folio 430 of the Land Records of the District of 
Columbia. The above described property being improved by and en- 
closed with house and Premises No. 627 E Street, Northwest, Washing- 
ton, D. C. Subject to encumbrances of record. : 
To have and to hold the same, unto and to the use of the said party 
hereto of the second part, in fee simple. 
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And the said David Zoslow, does hereby covenant to warrant 
specially the property hereby conveyed and to execute such further 
assurances of said land as may be requisite. 

Witness their hands and seals on the day and year first hereinbe- 
fore written. 
Signed, sealed and delivered David Zoslow (Seal) 
in the presence of - Rebecca Zoslow (Seal) 


District of Columbia) To wit: 

I, Harry J. Kane, Jr., a Notary Public in and for the said District, 
do hereby certify that David Zoslow and Rebecca Zoslow, his wife, 
parties to a certain Deed bearing date on the 24th day of November, 
A.D. 1943, and hereto annexed, personally appeared before me in the 
said District, the said David Zoslow and Rebecca Zoslow, his wife, 
being personally well known to me as the persons who executed the said 
Deed, and acknowledged the same to be their act and deed. 

Given under my hand and official seal, this 24th day of November, 
A.D. 1943. 


(Notarial Seal) Harry J. Kane, Jr. 
| Notary Public. 


PLAINTIFFS' EXHIBIT NO. 12 


No. 2543 Recorded Jan. 24, 1931 At 9:19 A.M. 


THIS DEED, made this 13th day of January in the year Nineteen 
hundred and thirty-one, by and between GERTRUDE E. NEUMEYER, 
devisee under the last Will and Testament of William G. Neumeyer, 
deceased, and EDWIN H. NEUMEYER, JR. and CLAIRE F. NEUMEYER, 
his wife, parties hereto of the first part; and DAVID ZOSLOW, of the 
District of Columbia, party hereto of the second part: 

WITNESSETH, that for and in consideration of the sum of Ten 
Dollars the said parties of the first part, do grant unto the said party 
of the second part, in fee simple, the following described land and 
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premises, with the improvements, easements and appurtenances there- 
unto belonging, situate in the District of Columbia, namely: Part of 
Original Lot Seven (7) in Square Four hundred and fifty-six (456), 
described as follows:-Beginning for the same on E Street, at the South- 





east corner of said lot, and running thence West along the North line of 
said Street, Fourteen (14) feet eleven and three-fourths (11-3/4) inches; 
thence North Ninety-nine (99) feet eight and one-half (8-1/2) inches; 
thence East Fourteen (14) feet eight and three-fourths (8-3/4) inches 

to the East line of said lot; thence South along said East line, Ninety- 
nine (99) feet eight and one-half (8-1/2) inches to E Street and the place 
of beginning. 


* * 


PLAINTIFFS' EXHIBIT NO. 13 


4/6/1955 


‘To Herman Coleman 
Washington, D. C. 


Please remove the fire ladder attached to the side of 629 E St., 
NW which leads to the yard of 627 E St., N. W. on June 30th, 1955 
/s/ William Kricum 





PLAINTIFFS' EXHIBIT NO. 14 





To 
Hyman Zoslow 3 
Washington, D. C. | 


I authorized today, in accordance with my assumed obligation, 


4/6/1955 


Herman Coleman of this city to remove the fire ladder attached to the 
side of 629 E St., NW which leads into the yard of 627 E St., N.W. 
The above named was promised 5 dollars which please pay him 
after the removal of the ladder. 
Very truly yours, 
/s/ William Kricum 
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PLAINTIFFS' EXHIBIT NO. 18 


KELLER, LOEWER AND ASSOCIATES 
Consulting Engineers 





Registered Engineers: Maryland, Virginia, Pennsylvania, District of 
Columbia, Kentucky ! 


8035 13th Street, Silver Spring, Maryland 


RECOMMENDATIONS AND ESTIMATED COST OF DAMAGE REPAIR 


WORK TO BE PERFORMED IN BACK-YARD ! 
EN BR PEREURMED IN BACK-YARD | 
1. Conveyor Rental (3 weeks) $700.00 


Removal brick Areaway Wall at 70¢ : 
cu.ft. 200 at 75¢ 150.00 


Excavation wall 3a, etc. at 45' at 1 cu. yd. | 
per foot 45 cu yd at 10.00 450.00 


Bracing and Needling Shoring and | 
Pumping for above 600.00 
| 


Concrete and Underpinning $5.00 sq.ft. . 
6’ x 45 - 300 x 5.00 1,500.00 


Backfill backyard 
8’ deep x 15' wide x 40" long 
120 x 40 - 4800 cu ft - ! 
200 yards $7.00 1,400.00 


Wall 45 at 2.50 112.50 
Areaway steps concrete 175.00 


Railing and misc. Items, drains, temporary | 
shoring 200.00 


Sidewalk 250 sq. ft at 90 225.00 
Repair one story shed wall 50.00 
Debris removal | 
WORK TO BE PERFORMED - BASEMENT 
1. Move to new temporary location and unhook 
air conditioning 
Disconnect piping and reinstall 


Electrical Disconnect and maintain 
reinstall 
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Special D. C. Permits 1550.00 


5. Concrete footings for temporary shoring 


center columns 
30 x 5 x 2 - 300 cu ft thrust and D. 
load - 12 cu yd. temporary footings center 


Excavation (cu yd 15.00 to $20.00 
Conc. $30 to $35.00 
Reinforcing $10.00 
$150.00 x 12 - 1800.00 $1,800.00 


Structural steel jacks heavy Hydraulic 
Or adjustable screws 


Materials-Jacks-Bear Bracing, 
etc. 
1,500.00 


Shoring Other side 
temporary footings (limited space) 
12 yd. at 165.00 1,980.00 


Line of Jacks and Shoring this row 
materials $ 700.00 
labor 1100.00 - 1,800.00 


Shoring 5 levels (2nd, 3d, 4th, 5th and roof) 


12x60 weight at $700.00 each 
adt conc. formwork type 3,500.00 


Cut and Remove floor and ceiling as required 
and furniture at $200.00 per floor neat cuts 
"00 x 5 1,000.00 


Basement Continued 
Remove present samaged Staructual Steel 350.00 


Installation of Permanent footings for new 
columns 
Different in line, direction and grade 
25 cu yd at $160.00 
includes excavation, concrete and 
reinforcement steel 4,000.00 


Raze 3 stories of brick 60 ft x 25 sq. ft. 
- 1500 sq. ft at 80¢ per sq. ft 1,200.00 


Trash shute and window ramps for : 
public protection, etc. 300.00 


Temporary protection of Wall 
1500 x 40¢ sq.ft 600.00 
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Furnish and place 12 tons of structual steel $6,000.00 
at $500.00 | 


Underpin present wall 60 ft x 5 ft : 
300 sq. ft at $5.00 1,500.00 

Repair 2 stories and part of basement wall : 

26' x 60' - 1560 sq. ft | 
Point up and patch 50¢ sq. ft _ 780.00 

Replace 1500 sq. ft. of 8" wall at | 
$2.00 sq. ft 3,000.00 
Removing temporary Pritection and Shoring 1,500.00 
Rebuild and fireproof stairway : 
steel stairs with landings 5,000.00 
Plaster Fireproofing 600 li. ft | 
8 cols. - 1000 li. ft 4,500.00 
Regrade Basement and Replace Basement florr | 600.00 


Plastering - New 
Furring lathing plastering 
100 x 30 - 3000 
8 to 10000 sq. ft. | 
1000 sq. yds. at 3.00 sq. yd. 3,000.00 


Patching and Replacing broken plaster 1,000.00 





Painting and Finishing ! 

20" x 60' x 5 - 6000 sq. ft: ceiling | 

12000 ft walls and partitions ! 
15,000 sq. ft at 15¢ 2,250.00 


Replace asphalt floors, furiniture, underlay- | 
ment, etc. at 3000 sq. ft at 60¢ 1,800.00 


Repair Roof ' 300.00 


$57,822.50 


Overhead, Profit, Insurance, Contingencies 14,455.62 
25% $72,278.12 


Architectural and Engineering Service | 
10% 1,227.81 


Estimateted Total Cost of Repairing | 
Damage $79,505.93 





poeereene 430.00 
(Gichner Iron Works) | 
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Losses in Connection with Repairing 
of Damage 


Rental of New Quarters (20’x60°-1200 sq. ft x 5 - 
6000 sq. ft at $ 4.00 
yr. 


Loss of Business 
Moving, advertising 

Loss of space in new repaired bldg. 
Moving back, 

Loss of business 


advertising 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Does the appellee continue to have a right of way, by reserva- 


tion and grant, when a solid structure thereafter blocks it for more than 
55 years, and during which time it is not used, notwithstanding the fact 





that deeds in year 1933 make notation of the right of way? 


2. Another question is, assuming the right of way has not been 
blocked, destroyed or abandoned, when the lot, having the right thereof, 
is utilized as an addition to a large office building and becomes inte- 
grated into it, which larger building has no right to the easement, and 
both lots are consolidated, is the right of way extinguished because of 
the additional servitude? 


3. Where an expert witness makes a minute, detailed inspection 
and report, setting forth the damages, can the Court ignore this testi- 
mony in favor of another expert who made a superficial inspection of 
part of the items claimed, and no inspection as to other material claims, 
and in any event gave no estimate of the amount of damages? 


4. Where a trespass is committed, can the Court refuse to allow 
damages for the trespass itself, and for loss of normal use, inconven- 
ience and annoyance ? | 


5. Where a trespass has been committed wilfully and contrary to 
instructions of the building inspector, can the Court refuse to allow 
punitive damages? ! 


6. Can the Court award damages to a trespasser who has created 
a drainage condition on the adjoining property, because that condition 
later damages the trespasser's property? 











STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT... . 
ARGUMENT 


1. The appellee did not have an easement by reservation 
over the appellant's property because (a) it was never 
created as found by the Court and (b) it was blocked for 
over 55 years. 


By creating an additional burden, caused by consolida- 
tion of two lots and construction of an addition the ease- 
ment was extinguished . . 


The Court failed to award adequate damages 
The Court failed to award damages for trespass 
The Court failed to award punitive damages 


The Court erred in awarding damages to appellee 
caused by his own act 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,108 


HYMAN ZOSLOW, et al., 


Appellants, 


v. | 


JEROME S. MURRAY, : 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The appellants filed a complaint in the District Court of the United 
States for the District of Columbia on March 7, 1958 for an injunction and 
damages for trespass to their real estate, the amount of damages being 
in excess of $3,000.00. The injunction requested the temporary and 
permanent restraining of the appellee from trespassing upon the real 
estate belonging to the appellants, located in the District of Columbia. 
The United States District Court for the District of Columbia had juris- 


diction under Title 11, Section 306, D.C. Code, 1951 Ed. 
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This Court has jurisdiction to hear this appeal under the provisions 
of Title 28, U. S. Code, Sections 1291 and 1292. 


STATEMENT OF THE CASE 


The appellants filed their complaint in the lower Court for an injunc- 
tion and for damages for trespass to their real estate by the appellee. In 
said complaint ‘they alleged that they were the owners, in fee simple, of two 
substantial brick buildings known as premises 625-627 E Street, N.W., in 
the District of Columbia, used for commercial purposes, which were known 
as Lots 852 and 808 in Square 456 respectively; that Lot 852 has a frontage 
on E Street of 14.98 feet by a full depth of 99.71 feet, the rear of which for 
approximately 10 feet being used as a trash depository where a large metal 
bin was located. Contiguous and adjacent to this property to the west is 
located Lot 808, which fronts on E Street 22.48 feet by a depth of 75 feet, 
both of which properties were owned by the appellants for many years. The 
complaint further alleged that, adjacent and contiguous on the west of the 
appellants’ property, the appellee owned premises 629 E Street, N.W., 
known as Lot 809 in said Square, which has a frontage of 22.46 feet by a 
depth of 75 feet and where was formerly located a substantial brick building 
which the appellee had razed. In total disregard of the appellants’ rights, | 
and in violation of law, although the appellee knew the boundary lines of 
the property belonging to both parties, the appellee wantonly, wilfully, 


recklessly and’ with complete abandonment, trespassed on both of the prop- 


erties belonging to the appellants, which trespass consisted of the following 
acts: 


"A. As to Lot 808 premises 627 E Street, N.W., the 
defendant has removed a section of the rear yard 
for an approximate width of 10 feet by thirty feet 
for a height of 20 feet thereby destroying the rear 
concrete covering of the plaintiffs' yard; destroying 
the steps leading from said yard and destroying the 
means of entering to the rear service entrance of 
the plaintiffs’ premises at 627 E Street, N. W.., 
which has resulted in a complete elimination of said 
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entrance and barring the plaintiffs' heating and use 
for delivery access to the building. In addition | 
thereto the defendant has destroyed the plaintiffs' 
drainage of said yard. The aforesaid trespasses 
have been accomplished by the defendant illegally 
coming on to the plaintiffs' property, and by use of 
excavators and shovels in connection with excava- 
tions. : 


"B. As to Lot 852 the defendant has entered said | 
rear part thereof, and has dismantled the entire | 

metal and brick trash bin and the masonry support- 

ing the same, and left the said rear yard ina diss; 


heveled and destroyed condition." 





It was further alleged these trespasses commenced about Febru- 
ary 11, 1958 and continued to the date of the filing of the complaint on 
March 7, 1958, and that appellee totally ignored the fact that the Lots 
852 and 808 in said Square belonged to the appellants and that he was 
treating the same as if he was the owner. Further, that the appellants 
were without an adequate remedy at law and that if the appellee were 





permitted to continue, he would destroy their valuable property rights 
unless he was enjoined. The complaint prayed for a temporary restrain- 
ing order, a preliminary and permanent injunction against the appellee, 
and for judgment in the sum of $30,000.00 for compensatory | damages for 
the trespass, and an additional $50,000.00 punitive damages for his 
illegal acts and reasonable counsel fees. | 


On the same day that the complaint was filed, the lower Court 
granted a temporary restraining order preventing the appellee from 
trespassing upon, going over, excavating of, or otherwise damaging 
and/or destroying the appellants’ property or any part thereof, and a 
motion for preliminary injunction be heard in 10 days. 


The appellee immediately filed a motion to vacate the temporary 
restraining order, which was heard the following day of March 8, 1958 
before Judge Tamm (J.A. 10 ). The complaint had annexed certain 
photographs which appear in the record. . At the time 


the motion to vacate the temporary restraining order was heard, it 
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must be noted that the appellee had not yet commenced to construct the 
addition to the premises at 631 E Street, N.W., and reference to this 
incident is emphasized because it is to be considered in connection with 
the trial Court's later finding that damages had been sustained by the 
appellee due to water seepage into his premises. 


Upon full hearing on March 8, 1958, the Court denied the appellee's 
motion to dissolve. Thereafter the matter came on to be heard on the 
appellants’ motion for preliminary injunction. The Court then advanced 
the case for trial and continued the temporary restraining order. 

(J.A. 20 ) The appellee then filed his answer, admitting the descrip- 
tions of the buildings and that he was constructing a new building on his 
property at Lot 809, but denied that he was disregarding the appellants' 
rights or that he trespassed upon their property; that he had to construct 
a party wall between his property and that of the appellants and in so 
constructing it became necessary to excavate to a depth required by the 
building department of the District of Columbia in order to pour footings 
to support the party wall and that the District required the excavations 
to be set back several inches in accordance with building practice to 
prevent damage to the appellants’ property; that since the filing of the 
complaint the party wall had been fully constructed and that he denied 
any injury to the appellants’ property, but, to the contrary, the wall im- 
proves the appellants’ property and will benefit by it; that he expressed 
a willingness to pay for all costs of back bill against the party wall on 
the appellants’ side of the wall, restoring the concrete steps and other 
property which he had disturbed in the course of construction, which the 
appellants refused to accept. He claimed he had a right to destroy the 
metal and brick trash bin in the rear of Lot 852, because the appellants 
had no title to the land upon which the same rested and that it was inter- 
fering with his ingress and egress through his right-of-way, which he 
claimed he had over the two pieces of property owned by the appellants 


under a recorded perpetual rights-of-way existing across the rear. 
(J.A, 14 ) | 





9) 


Thereafter the Court entered an order granting leave to the appel- 





lants to file an amendment to the complaint, in which it was' claimed, as 
set forth as count 2, that in the course of construction the appellee had 
the duty to construct and proceed with his property in a workmanlike 
manner so as not to injure or damage the property belonging to the appel- 
lants which is situate and contiguous to the construction job of the ap- 
pellee. Notwithstanding this obligation, the appellee had installed 
several horizontal channels in several locations of the appellants’ west 
wall at 627 E Street, N.W. During the course of razing the appellee's 
building at 629 E Street, N. W. and the construction of the new addition 

to the property belonging to the appellee at 631 E Street, as the work of 





razing and construction progressed, the appellee and his contractors and 
agents, failing to use due caution and care, by constant pounding, ham- 
mering, butting, riveting and other acts, had loosened, broken, cracked 
and otherwise weakened the appellants' property and walls of both of 
their properties known as 625-627 E Street, N. W., causing cracks to 
the appellants’ walls, resulting in the stairways in the interior of the 
buildings to become weakened and pulled away from the walls, damaged 
and injured the floors and ceilings, cracked, damaged and injured the 
interior walls and plaster, and generally depreciated the appellants' 
property, and in addition to the other damages claimed in the original 
complaint, the appellants claimed an additional $100, 000. 00, (J. A. 21-22) 





The appellee denied all of the allegations contained in the amend- 
ment and he counterclaimed, claiming the appellants had wrongfully 
interfered and restrained him from carrying on a proper construction of 
the building on his property and that he has been unable to satisfactorily 
waterproof the party wall between the two properties, and such inter- 
ference and the restraint by reason of the injunction deprived him of his 


| 
right-of-way, which had previously been established for which he 
claimed damages of $100,000.00. (J. A. 26-29) ! 


To this, the appellants filed their reply in which they denied the 
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allegations and’ said that they at all times acted pursuant to law, and 


any restraint placed upon the appellee was as a result of a preliminary 


injunction and temporary restraining order issued by the Court. The 


appellants denied that they, in any way, went on to the property owned 
by the appellee or did anything to interfere with the appellee's construc- 
tion of his pbuilding; they further denied the appellee sustained any 
damages (J. A. 29). 


It should’ be noted that this juncture, although the counterclaim was 
filed on May 22, other than the application made on March 8 to dissolve 
the temporary restraining order, no further motions or requests, or any 
complaints were made by the appellee to the Court because of being re- 
strained by the existing preliminary injunction or was any further effort 
made to vacate it. 


The appellants and the appellee filed pre-trial statements which 
were adopted in the pre-trial order and the Court entered on May 26, 
1958 a pre-trial order in this case (J. A. 30). 


Thereafter, the appellants propounded interrogatories to the 
appellee, requesting, in six interrogatories, information as the basis of 
the appellee's claim to the right-of-way and the exact location and dimen- 
sions thereof, which on July 1, 1958 the appellee answered. (J.A. 30-31) 


The case then came on to be heard before the Court sitting without 
a jury, at which time the Court permitted an amendment to the complaint 
and the amendment complaint previously filed to reflect the claim for 
damages alleged to have occurred during the razing of the appellee's 
building, to which the appellee filed an amendment to his answer. 
(J. A. 230) 


After hearing all of the evidence and considering the exhibits the 
Court entered findings of fact and conclusions of law, in effect denying 
the appellants' prayer for an injunction and granting the appellants a 
judgment for damages and allowing the appellee damages for alleged 
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water seepage into his building, and found a right-of-way by grant over 





the rear of both of the appellants’ two properties existed. (J A. 232) 
On these findings of fact and conclusions of law the court entered its 
judgment granting the appellants damages in the sum of $2, 375. 00 and 
allowing the appellee, upon his counterclaim, the sum of $600. 00 to be 
set off against the appellants’ judgment of $2, 375. 00, leaving a net 
judgment in favor of the appellants in the sum of $1, 775. 00. The court 
further dissolved the temporary restraining order and preliminary 
injunction previously issued and held there existed of record a right-of- 
way in favor of the appellee's premises 629 E Street, N.W. by the res- 





ervation over and across the north four feet of lot 808 and to a right-of 
-way 3.58 feet wide and 16. 35 feet long at the rear of lot 808 (as indi- 
cated on appellants’ exhibit No. 7), thence to a right-of-way or ease- 
ment 14.98 feet wide by 11.5 feet long at the rear of lot 808 (J.A. 240) 


Thereafter, the appellee moved to amend the judgment by includ- 
ing therein an order that the appellants cease and desist from obstruct- 
ing or in any manner preventing the appellee from having free use and 
access over the rights-of-way, claiming that the appellants, after the 
trial of the case and the judgment being entered, had interfered with the 
appellee's right-of-way. The appellants opposed this motion on the 
grounds that the Court was without jurisdiction, in that the case had 
been concluded and that the matter complained of was new matter aris- 
ing &fter the trial and the entry of judgment; that the request for relief 
was not included in the pleadings or amendments and was a claim for 





new cause of action. (J.A.240-42) The Court, however, granted the 
motion and entered an order modifying and amending the judgment here- 
tofore entered, and included the new matter (J. A. 244) 


Thereupon, after the entry of the amended judgment, the appel- 
lants noted their appeal to this Court (J. A. 245) | 





During the course of the trial the following evidence was adduced, 


upon which the Court made its findings of fact, and conclusions of law, 
| 
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and entered judgment in effect for the benefit of and on behalf of the 
appellee. 


The ownership of premises 625 and 627 was established by the 
admission of plaintiffs’ exhibits 1, 2 and 3. Five photographs, which 
were annexed to the appellants’ complaint, were admitted into evidence 
as plaintiffs' exhibits 4-A, B, C, Dand E. In addition thereto, 12 other 
photographs were admitted as plaintiffs' exhibits 4-F through 4-Q. 

(J.A. 32) 


Alexander Ostrower, witness for the appellants, testified sub- 
stantially as follows: He was manager for the appellant in the dry clean- 
ing and valet business with the principal place of business located at 
627 E Street, N.W., since May, 1942, where he was present daily in 
the course of his employment, generally from 9:00 in the morning until 
6:00 in the evening, including Saturdays. He described premises 629 
as a 3-story building and 627 as a 4-1/2-story building with the store 


occupying part of 625 and 627 and the second floor of 627 was occupied 
by the office; the second floor of 625 was used for storage space and 
access was gained to the upper floors of both buildings through the stair- 
case at 627 E Street, N.W., which is located at the extreme west side 
of the two buildings (J.A. 32-34). 


Prior to the early part of 1958, the buildings were in good condi- 
tion, with the first floor store and the second floor office air -conditioned 
and modernized, the staircases were plastered several years before 
1958 and were re-plastered from the first floor up to the top floor. In 
the early part of 1958 the plastered walls throughout the upper floors of 
both buildings were in very good condition before construction. After 
construction of appellee's building started, there was a sign of weaken- 
ing of appellants’ west wall, and after the razing of the building at 629 
the appellee left a hole and the excavation unprotected for about a year 
and water seeped into the foundation of the appellants' property at 627. 
(J. A. 34) 





: 


Five additional photographs, taken at a later date, were admitted 
| 


into evidence as appellants' exhibits 5-A, B, C, and D. 


Thereafter, some channeling in the west wall was made by cutting 
out spaces where brick existed and inserting steel channels or beams. 
There were about four or five such channels inserted for a distance of 
about 12 to 15 feet, and one was for the length of between 40 and 45 feet. 
The channels were dug into the walls for a distance of approximately 8 
inches, and after such insertions he noticed in his room on the second 
floor rear, which is in the west wall, a crack appeared, at first being 
hairline, then it extended and widened, all of which had not existed be- 
fore the channels were inserted. He further noticed as a result of the 
channelling the staircase and steps were pulling away leading from the 
third to the fourth floor and sometime later he noticed cracks all over 
the entire west wall, and the steps were pulling away between the fourth 
and fifth floor in premises 627 at first about 1/2 an inch, and widened 
to an inch or more until in some places the crack was about 2 inches 
or more. 

In channelling, no hole was bored into the exterior of the wall, 
but the wall was leaning over onto premises 629, mostly in the middle 
between the third and fourth floor, and was beginning to keel over to- 
ward 7th Street, toward the west, like a bulge. He further noticed 
cracking of the ceilings in the hallway leading all the way from the 
second up to the fifth floors. Cracks appeared in the ceiling, in the 
corners of the hallway, then the front office wall cracked again but 
worse than in the rear room, and seepage of water was coming in because 
the entire paint was beginning to peel in the front office on the west 


wall, (J.A. 35-39) : 


There were two excavations and approximately several months 
elapsed between them. The second excavation commenced some time 
im March of 1958. He noticed one morning the trash bin, which was in 
the rear of 625, had been destroyed, brick thrown all over the place; 
he was informed that this was done by the authority of the appellee. . 
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Prior to anything being done by appellee in the rear of premises 
625 and 627, the yard was concreted and was well kept. There were 
drains all over the place to take care of and drain the overflow of water 
so that water would not seep into the basement. There was an exterior 
staircase leading to the building 627, which was of stone, and under 
which were the drains. The steps were used as a means of egress from 
the rear for the removal of trash and deliveries -- oil deliveries -- and 
also was a second means of access to the building. There was a gate 
between 625 and 627 which was mostly kept locked, but quite often it was 
left open if the manager forgot to put the lock on. There was an area 
from this gate which opened into the back or rear of 625 which had a 
concrete surface, and there was an entrance there to the rear of 625. 
The trash bin was placed in the pathway of this area because it was 
large and specially constructed, being about 15 feet long by at least 10 
feet wide, and at least 5-1/2 to 6 feet high, and was used for refuse and 
trash removed from the appellants’ two buildings. He stated that the bin 


was in place as long as he could remember since he came to work for 
the appellants in 1942. The witness further testified that from the rear 
of 627 there was a passage way leading northerly to the rear of 625, and 
that there were 7 or 8 wooden steps leading to this passageway, which 
was not on the same level. (J.A. 40-44) 


The concrete areaway in the rear of 627 was approximately 25 
feet by the full width of the lot. He testified that when the construction 
commenced, the appellee began to move into the yard at 627, coming 
through the premises at the rear of 625, bringing materials and equip- 
ment as if it were appellee's property, and commenced excavating in 
the area of the yard. Of this he complained to the inspector of the 
District of Columbia, Mr. Fairbanks. The excavation and damage to 
the yard became progressively worse, and in the meantime the appellee 
and his men were tearing down the steps leading into the basement, 
coming over to a width of about 7 or 8 or 9 feet in the rear of 627. (J.A. 
41-43) 
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He stated that the entire area of the rear yard of 627 was torn up, 
including the steps, and after these were destroyed appellants had to 
discontinue delivery of oil for the heating of the building because there 
was no access to the rear of the building during the last heating season. 
It was necessary to put in ladders each time the oil men came and they 
had to climb over the excavations to try to fill the tanks. The oil com- 





pany demanded the appellants permit them to extend the pipe lines of the 
oil tanks so that oil could be delivered without difficulty for the coming 
heating season, and such extension of the oil pipes was authorized. 

(J.A. 43-44) There was an extra charge for this extension but the 
appellants had not then been billed. The witness testified that during 
the progress of construction vibration continued at all times, banging 
was going on, during which time the wall was shaking and the cracks 
began to widen. When it rained, the area which was torn up was flooded, 
and the water was coming into the appellants' basement, which they had 
to keep empty (J. A. 44-45). A group of 15 pictures, marked as 
appellants’ exhibit 6-A to 6-O, legends on the reverse side, were intro- 
duced. The appellee stipulated that prior to the time premises 629 were 
demolished, there were no openings in the wall which led into the yard 
at 627 (J.A. 46). There were four barred windows near the corner 
of premises 629; to the extreme northwest corner was a chimney which 
protruded into the yard of 627 for about 6 or 9 inches for a distance 





of 9 feet long; that there was not any door from this chimney: No one 
ever used the rear four feet or any part of the appellants’ property at 
625 or 627 until 1950 when, one morning in 1950, he came to the office 
and noticed a ladder placed against the wall at 629. He never observed 
Mr. Cricum or other persons go over the rear four feet of premises 
627 because there was a chimney at that location, nor did they use the 


wooden steps going up from the rear of 627 to the rear of 625. (J. A. 46-47 
| 


During the course of construction he saw the appellee at the 
premises constantly supervising, advising and directing such construc - 
tion, carrying blueprints and at all times came over into the appellants’ 
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yard with inspectors explaining where the surveyors took the measure- 
ments and trying to sustain points; talking to all the workmen, giving 
orders, and hearing him say, "This has to come out", and he was talking 
to the brick layers and other men on the job; when the steps were coming 
out he was showing why and where they should come out and how and in 
what direction they should be placed, and he was showing where they 
should be dumped. 


He further stated that in his presence the inspector of the District 
of Columbia denied that the appellee had to cut into the yard, but the 
appellee had enough elbow room on his side and could have done his work 
without wrecking or breaking into the appellants’ yard; that it was not 
necessary to break into the yard of the appellants for the distance of 10 
to 15 or 25 feet. 


He testified that at no time prior to the trial had the appellee, 
directly or indirectly, made any offer to fix up the wall and the exterior 
of the two buildings, this being stipulated by counsel for appellee. With 
respect to the visits made by inspectors over the rear of 625 and 627 
the witness testified that they were invitees and had been called for an 
inspection. With respect to the use made by the appellee and his men of 
the rear of the appellants’ property, they did not restrict themselves to 
the rear 4 feet of premises 627 E Street, N. W. (J. A. 47-48) 


Thereupon, appellants’ exhibit No. 7, a plat, was admitted (J.A. 
61). One of the appellants, Hyman Zoslow, testified in substance as 
follows: 


He participated in execution of the deeds represented by appellants’ 
exhibits 1, 2and 3. Prior to May 17, 1948 the appellants owned a 1/2 
interest in both of said properties and the other 1/2 interest was owned 
py David Zoslow and his wife. By the deed of May 17, 1948 David and 
his wife conveyed their 1/2 interest to the appellants of premises 625 
which was for a width of 14 feet 11-3/4 inches, by a depth of 99 feet 
8-1/2 inches; the third deed was dated September 19, 1953. The witness 
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first became acquainted with premises 629 E Street in the year of 1927 
when he was an actual tenant, and with his father operated a shoe repair 
business, occupying the first and second floors. These premises at 629 E 
consisted of a brick building and basement from which there'was no means 
of coming out of the back way, and the trash had to be removed from a 
sidewalk from the lower level vault (J.A. 64). They were at these prem- 
ises continuously for a period of five years, and he was familiar with it 





from that date up until the time of the trial and from the time he occupied it 
up until the time it was razed there were no material changes in premises 
629 E Street. At the extreme right rear was a chimney, but'no doors; 
the windows on each floor were barred and there were no fire escapes or 
ladders, and no use was made of the upper floors because the rear end of 
the building was only one floor and the height of a mezzanine; at the rear 
end right of this basement was located the heating plant which tied into the 
chimney he had already described. (J.A. 65) 
During the time he was at 629 he did not use a 4-foot strip in the rear 
of premises 627 and that there was no way of getting out of 629 to the rear 
of 627 (J.A. 65). The occupants of the upper floor at 629 E Street did not 
use the rear of 627 or 625 during the time that he was a tenant. He observed 
the structure in the rear of premises 627 and 629 known as the Second Na- 
tional Bank Extension, and in 1928 there was no difference in that structure 
than presently exists. He went into possession of premises 625 and 627 E 
Street -- 625 in the year of 1930, and 627 about two years later -- having 
given up the occupancy at 629 in the year of 1930. When he took over 625, 
the situation existing in the rear was the same at all times and no changes 
were made. There was a bin in the back and no one used the: rear of 625 





for a passageway or an easement, nor was there any need for it for any deliv- 
eries, nor to use the trash bin, and when he acquired premises 627 the 

first floor store was combined with 625 into one store (J. A. 66-67). After 

he took possession of premises 627 an iron gate in the rear thereof was 
installed in year 1932 in order to keep the yard clean and private. When 








14 


he gave up the occupancy of premises 629 E Street, the occupants of that 
property did not in any way come across the rear of 627 or use the strip 
going up the stairway in the back of the Second National Bank, or come 
across the rear of premises 625 for any reason whatsoever. The occupant, 
who was the tenant of premises 629 E Street, in the year of 1950 installed 
a ladder on the wall of premises 629, but even then the occupants of 
premises 629 did not go across the 4-foot strip in the back of 627 because 
_they could not get to it. Secondly, the roof from which it led was rotted 
out and they could not walk on the roof. When Mr. Crickum left 629, 

he removed it, and since that time nobody has gone across premises 625 
nor 627. (J.A. 67) 


He stated that he notified the District authorities concerning the 
ladder, and that is when they made inspections during the year of 1950 to 
1954 at his invitation. The appellee did not confine his activities to the 
rear four feet of 627, but went all over his property during all of the time 


of the construction job, and Mr. Murray gave instructions, carrying blue- 
prints, talking to the inspectors and instructed and supervised. (J. A.69-70) 
Not too long before the razing of the premises at 629 he had remodeled 
and re-fixed the entire hallway of his building, replastered it and there- 
after the building was in perfect condition, and after construction of 
appellee's property commenced, cracks commenced to appear in his 
building, which became progressively worse, and he stated, "It'sa 
wonder that the wall doesn't come apart". He employed the firm of 
Keller and Lohr, construction engineers, to make a survey, and as time 
went on the cracks in the wall continued progressively to get worse. 
During that time he was unable to use his basement; the exterior stairs 
to his basement were removed, alterations could not be made, and his 
drain was removed from the lower level. After the rear yard was 
damaged and steps destroyed by the appellee's excavation the same con- 
dition prevailed up to the date of the trial and up to the date the prelim- 
inary injunction was issued, and as a matter of fact it was getting worse. 
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On cross-examination he stated that the ladder was taken out about 
1955, and no one had used this ladder. During the time the ladder was 
placed on 629 for the five-year period, the rear gate, which'was above 
mentioned, was locked (J.A. 70-72). There was no way of getting down 
from the roof of premises 629 into the yard at 627 up to the year 1950, 
and no passage from the ladder to the rear 4-foot strip in the back of 
627, without going over excluded parts of the lot at 627. The ladder 
was placed in the middle of the wall and not in the extreme rear. The 
bottom of the ladder was approximately 15 feet away from the rear 4-foot 
strip of premises 627. He went into possession of premises 629 E Street 
in May of 1927, when he observed the building belonging to the Second 
National Bank to the north of his lot was in place as it presently existed 
(J. A. 76). | 





Thereupon, Benjamin Smith testified for the appellants substantially 


as follows: He is manager for the appellants’ company at 625 E Street, 
N. W., being so employed for about 14 or 15 years, andthat he went onto 
the rear of premises 625 and 627 at least once a day and is familiar with 
it. A trash bin was in place in the rear of 625 E Street, used by the 
appellants and no one else, except tenants from the next building at 629, 
who used the bin for garbage. In using it, they wold come through the 
alley, which separated the Hecht Company from the appellants’ building, 
and would go around to the bin, having come across in the front of the 

E Street store, but that they never went across the rear of 627 and up 





the stairway to use the trash bin. When the construction commenced 
next door, there was trespassing going through the back with planks 


over the entire rear yard of premises 627, and the whole area of the 
| 


rear yard in the back of 627 was used by appellee. 


Willie Watson Kingsbury testified for the appellants as follows: 
That he worked for the appellant at premises 627 E Street for 13 years, 
and he came back two months ago and started to work for him again. 
About the year of 1928, first as a shoe shine boy and after five years 
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ne then had taken the building over at 627 and moved in as janitor. He 
never saw anybody from premises 629 go into the back of premises 627 
because they could not get through because of the gate and two police 
dogs. He kept the door in the rear of 627 locked. He was janitor at the 
premises from 1934 up to 1940, during which time he never saw a ladder 
come down on the wall of premises 629 E Street into the yard at 627. 


Upon being questioned by the counsel for the appellee, he stated 
that the razing of the building at premises 629 commenced in April of 
1956 and the channelling was inserted in the west wall of premises 627 
in May of 1956. The excavation started in approximately February of 
1958, and the balance of the excavation was concluded April 15, which was 
after the preliminary injunction was granted. Counsel for the appellee 
represented that the building constructed by the appellee was completed 
about May 15, 1958 (J. A. 84). 


Thereupon, the appellants called Howard L. Keller, who is a con- 
sulting engineer of the firm of Keller, Loewer and Associates. He stated 
that he has been a consulting engineer since 1950, licensed in the District 
of Columbia, license number 80, and he had experience with respect to 


destruction or damage to party walls and with old buildings, which in- 
cluded re-designing and strengthening, and had quite extensive experi- 


ence concerning underpinning of existing old walls. 


He inspected the buildings on April 14th and 17th, 1958. He and 
his partner went through the entire building, from basement to roof, of 
627, and also looked at 625, making notes and some preliminary meas- 
urements, and decided exactly what he thought caused the damage that 
occurred at that time. In addition, he went to the District Building and 
thought the situation was so serious that he notified the District of Co- 
lumbia in writing as to what was going on at premises 629. (J. A. 87-88) 
On April 18th he met with the District officials and on the day previous 
had made an inspection. On the 17th, starting from the basement in 
627, he found a large settlement crack in the basement slab paralleling 
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the west wallor the party wall in question. There were several vertical 
cracks where the side walls tied in with the party wall. There were two 


or three steel columns in the basement that were out of plumb an inch 
to an inch and a half towards the party wall. At the first floor point 
where the first floor goes up the steps adjacent to the party wall there 





were numerous settlement cracks in the plaster, which were very new, 
possibly done within two months of the inspection. In every place where 
the horizontal ceiling met the wall there was a crack all the way across; 
there were cracks at the top of all the doors, which were definitely 
settlement cracks, all new. In the offices on the second floor there 





were at least four major cracks in the ceiling and in every corner of 
the second floor. The small second floor office adjacent to the party 
wall had three or four bad cracks under the window and in the wall, 
which cracks were fairly new. He made a sketch which was introduced 
as appellants' exhibit No. 8. The witness referred to photographs 
marked as plaintiffs' Exhibit No. 5, all from the outside, showing 
cracks in the basement. He explained the theory of underpinnings and 
when the new building (629) was built, it was desired to lower the floor 
elevation to get head room. In underpinning a building, it is necessary 
to disturb the soil underneath the footing, causing it to settle, and in 
order to overcome that, the wall is underpinned with a new wall at the 
level and putting a new footing in. According to the code the underpin- 
ning must be done with the permission of the adjacent property owner. 





After he made the inspections with the District of Columbia offi- 
cials concerning this underpinning, the underpinning was not done in 
4-foot sections, but was done in 8-foot sections, and that is where the 
trouble started. He referred to the little sketch and referred to "wall 
No. 9", which was four stories high in the back of the building, and at 
the basement there was no wall. (J.A. 92) So that in essence at that 
point in the building it was 4 feet high (this presented a rear vertical 
view). So that these four floors of masonry weighing approximately 
100 pounds per foot is quite a load coming down on the beam resting on 
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a brick pier which is part of the party wall, and this was the critical 
point in the building, and a special precaution should have been taken 
at this particular point to make sure. The under side should have been 
shored before they tried to underpin. It was here that the damage was 
done, and the crack in the basem ent was a result of failure to take the 
precautions the witness described. The crack in the floor with respect 


to the basement was caused in this manner by going to eight feet of 
earth, which was too far apart, and there was no lateral support to hold 
the earth back; therefore, the earth settled at that particular point, and 
that is what caused the slab to crack. In other words, the earth came 
out from underneath of the slab and slid away. (J.A. 92-93) 


He stated that the cracks on the stairs going to the first and sec- 
ond floors were definitely settlement cracks as a result of the lack of 
underpinning. He observed there were cracks all the way through the 
stair well, getting progressively worse the higher they went. At the 
second floor the stairs had actually pulled away from the wall, referring 
to photograph No. 13, which was plaintiffs' exhibit No. 6-I and 6-H. 
There was evidence that the building was tilting towards 629 and the 
higher up the worse it was. Before the building at 629 was torn down, the 
wall was satisfactory and so long as the buildings were together the 
wall was satisfactory. The second mistake was chasing the 8-inch wall 
and putting a steel lintel or channel to tie the wall together. Three of 
these channels were inserted between floors roughly 9 feet apart and 
were inserted horizontally. The channelling destroyed the structural 
value of the wall. He stated this on the basis that the present Code, 
which states a 12-inch solid brick wall is necessary. By installing the 
chase 4 inches and a channel in the 4-inch wall which under no Code or 
any good engineering practice could have a 4-inch wall that high. He 
found that there was no evidence the channels were bolted into the floor 
joists at any of the three floors. In addition, there was definite evidence 
that the walls were leaking. The hall wall was exposed and should have 
been parged on the outside to prevent moisture from penetrating, and 
referring to exhibit 5 it was evident that this exposed wall was not parged. 
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This was further evidenced by the fact that the paint was peeling off the 


wall, which was an indication of moisture penetration in the wall (J. A. 94). 
There were still cracks in the east wall, which were not as severe 
as those in the west wall. He found in the rear yard of 627 that the exist- 





ing basement steps had been removed, that the foundations for the base- 
ment stair wall had been removed, which in turn was forcing the rear 
end of the little projection to settle. There should be a floor drain at 
the bottom of the outside stair in order to take off the rain water. He 
stated that it was not necessary to cut back into the yard of 627 to have 
the footings poured for the premises at 629, but it was only more con- 
venient and saved money, but it definitely was not necessary as the foot- 
ings could have been laid for 629 without cutting back into the yard as far 
as the appellee had done; that this was not the usual plan or method for 
laying footings. | 
In answer to the question, what would be necessary to put the wall 
between the premises 627 and 629 in good condition so that it would not 
be dangerous, the witness stated as follows: The wall could not be put 
back into condition without running an independent structural steel frame 
for the entire height. This would require jacking up the existing walls in 
certain places and pouring new footings and excavate underneath the exist- 
ing building and some of the other walls in premises 627 would have to be 
<anderpinned. In jacking up the walls that have moved 2 inches, some of 
the floor joists may have only an inch in Support and a good heavy hurri- 
cane or some other water coming into the wall presented other problems 
of underpinning. The witness was of the opinion that the most economical 
way to do the work would be to do it with structural steel] plate. The other 
alternative would be to remove the 3 or 4 floors and make it a two story 
building. (J.A. 96-97) To install the steel frame it would be necessary to 
procure a conveyor rental and to remove the debris; to excavate for the wall 
and brace and needle, shore and pump for the above wall, concrete under- 
pinning for that part of the wall; backfill the rear yard, placing about 45 
Square feet of wall, replace the area stairs, railings, miscellaneous items, 
drains, and temporary shoring; 250 square feet of sidewalks; repair one- 
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story shed wall and remove the debris. In the basement it would be 
necessary to move to a new temporary location, unhook the air condition- 


ing, and disconnect piping and re -install, to disconnect the electrical, 
maintenance and reinstall, and special permits would have to be obtained 
for this work. Concrete footings for temporary shoring of the center 
columns would be required and it would be necessary for excavation 30 
yards of concrete, re-enforcing steel, structural steel jacks for heavy 
hydraulic, with adjustable screws, shoring on the outside, line-up jacks 
and shoring for the row of columns there. Shoring for 5 levels would 

be needed for the second, third, fourth and fifth floors and the roof. It 
would be necessary to cut and remove the flooring and ceiling as required 
and also remove furniture, etc. It would be necessary to repair the 
damaged structural steel columns in the basement that are out of plumb 
and install permanent footings for the new columns about 25 cubic yards 
of concrete. It would be necessary to raze 3 stories of brick, trash 

and window ramps for public protection, temporary protection of the 
front wall; furr and brace, approximately 12 tons of re-enforcing steel, 
which would cost around $500. 00 a ton; underpin the present wall; repair 
two stores and part of the basement wall; replace 1500 square feet of 
8-inch wall; remove temporary protection and shoring; rebuild fireproof 
stairway and steel stairway with landings; plaster to fireproofing of all 
these columns and beams; replace basement and replace basement floor; 
plaster; new furring, lathing and plastering, of about 1000 square yards; 
patching, replace broken plaster, paint, refinish about 15, 000 square 
feet of walls and ceiling; replace asphalt floors, furniture, underlaying 
of about 3, 000 square feet; repair the roof. In this undertaking there 
would have to be the contractor's overhead to be figured, his profit, 
insurance and items for contingency. There would also have to be an 
architectural and engineering service fee. To replace the trash bin 
would cost $430. 00 and in order to replace the damage and restore the 
premises would cost roughly $79, 000 to $80, 000 to put the building in 
shape as it was before the damage was done. (J.4.97-99) In order to 
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restore the rear yard of premises 627 his estimate was $5, 000 or 
$6,000. He expressly denied that the back filling, installing of concrete 
in the rear, installation of drains and steps could be done for $350. 00. 


The witness' attention was directed to the rear of the new building 





at 629 which specifically led to a rear door in the east wall. He stated 
that the installation of this door was definitely illegal. While the work, 
which he testified was required, was in progress, the building could not 
be occupied, and he estimated that it would take about six to nine months 
to do the work. On redirect examination he stated that the cracks were 
not too old, and in connection with the location of the compressor, the 
cracks at that location were definitely due to settlement, although it might 
have been agitated by vibration, but the vibration would never have started 


those bad cracks (J. A. 99) ! 
| 


He stated that the object of proper channelling was to put channels 
in the wall and run bolts back through the channelling, tying the wall 
together with the floor joists and that he did not see any tying in to the 
floor joists in the channels and the upper floor. In order to parge a 
wall of the type which the appellee constructed, the most that would be 
needed would be a trench of the width of 2 feet outside of the wall, and 





in the event permission was not granted to the owner who is construct- 
ing a building to go on the wall, the only way a wall could be parged 

would be on a small 4-inch wall-off, and parge that wall and then build 
the other wall, that is, the structural wall inside. | 


He did not think that a lag bolt would be strong enough to get into 
the joists far enough to grip it and unless the builder went into the 





interior he would have no way of knowing how to hit the joists with the 
bolts and it waild be guess work (J. A. 120) | 


Mr. Keller testified he had returned to the property for a further 
inspection in respect to whether the channels were tied in, and he stated 
that the stair-well part was at least 10 to 12 feet long and that there 
was no possibility of any tie-in of the channels from the outside, so 
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they would have to be done from the inside. There was no evidence of 
any channels nor tie-ins of any sort. That the channels run the whole 
length of the building and would also cover the stairwell. He found bolts 
on the exterior at a location where the stair well existed in the 

interior and they were evenly spaced throughout the channel for the full 
length of the wall, and if there were no joists on the interior at the loca- 
tion of the channels the bolts would serve no purpose except to make it 
look like a complete joint, and they would not have any structural effect 
supporting the wall, and this was at the critical area where most of the 
cracks developed. In response to the Court's inquiry as to what it would 
cost to backfill, the witness stated that it would be a rather expenseve 
operation, as it would be hard to get the pack filling in and it 

would have to be a hand operation. If the back filling had been done at 
the time of construction, the estimate given by the witness would be 
about $3.50 a yard and that the cost for re-surfacing would be approx- 
imately $225.00. To replace the drain would cost approximately $200. 00; 
the steps, $175.00 He figured on the rental of a conveyor to move the 
material because the location was inaccessible, which would cost approx- 
imately $700.00. (J.A.120-125) In addition to this expense, it would 

be necessary to excavate for around 45 feet and to brace and needle and 


shore the existing walls, which were not underpinned; the areaway wall would, 


have to be rebuiltbecause all of the support of that wall was removed, 
and the next wall over would have to be underpinned because now that 
footing is way above the angle of it. That the $5,000. 00 or $6, 000. 00 
quoted by him would include a great deal of underpinning of the building 
of rebuilding the walls belonging to premises 627, which were the two 
major items, consisting of concrete underpinning and back filling, 
which amounts to almost $3,000.00. He stated that the premises 627 
leans towards premises 629 for about 3 inches. If the back yard were 
back filled, it would still be necessary to underpin premises 627, be- 
cause once the earth was moved an unsafe condition would result, and 
by. underpinning it would be necessary to disturb the soil, and when a 
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building is underpinned, the soil is disturbed and not only should the 
party wall have been underpinned, but the other walls running perpendicu- 
larly to it should have been underpinned. In answer to the inquiry as to 
where water was coming, the witness stated that it could have come from 
the open excavation with the drain clogged and it could have just as easily 
come down from the wall because there is also above the basement level 
in premises 627 certain places where the paint also is coming off, which 
means that the water could not have gotten out of the basement up to the 
first and second floors, so that the water is definitely coming into the 
wall and the water was also coming in at 627 from the exposed walls, and 
to remedy this situation, it would be necessary to parge the remaining 
wall on the outside at a cost of $1,400 or $1,500.00 ‘. . Concerning 
the underpinning, he stated that special precautions should have been 
made, in that the concentrated load existed carrying four stories should 





have been braced up and shored, and failure so to do is what caused the 
major part of the damage. The theory behind the underpinning and the 
reason that it is done in four-foot sections is that the brickwork arches 
over that section, and when underpinning is at 8 feet, it then becomes 
dangerous, and a concentrated load of 3,200 pounds exists at that particu- 
lar point. (J.A. 125-131) 





The witness’ attention was called to plaintiff's Exhibit 4-H, indi- 
cating a wooden beam, to which he replied that it did not make sense that 


a wooden beam would be at that point. Referring to plaintiffs' exhibit 
4-J, which is looking to the rear of the basement door, he stated that 
there should have been underpinning and that he did not find any at that 
point (J. A. 133). With respect to his estimate for costs de repairing 





the drain, it only applied to the one at the lower level, and for the addi- 
tional drain in the yard, it would be an additional sum, making it neces- 
sary to install all new pipes. 


Thereupon, William J. Davis testified for the appellants substan- 
tially as follows. That he was in the real estate business as a licensed 
real estate broker for 35 years, and he was also a builder for the same 
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length of time, having previously been a building inspector for the 
District of Columbia in the year of 1922, and in the general real estate 
business, specializing in rents and management. At the present time 

he was renting in the neighborhood of 2700 units, which included commer- 
cial property. He thoroughly inspected the premises at 625 and 627 E 
Street, N.W., and in his opinion the fair rental value of said properties 
was the sum of $1,539.50 per month (J. A. 134-135). 


Thereupon, Bertram Marvin Vogel testified that he was employed 
in the District Department of Licenses and Inspections, and as of Novem- 
ber of that year he was the research and standards engineer and in the 
spring of 1958 he was structural engineer in the engineering branch and 
he passed upon and approved or disapproved plans for construction of 
buildings in the District of Columbia. He considered and had submitted 
plans for the construction of a building located at 629 E Street, some 
time in the year of 1956 or 1957, applied for by the appellee, and that 
this building was to be an addition to the building located at 501 Seventh 
Street, N. W., commonly called the Bank of Commerce and Savings 
Building. The plans submitted to him called for a 2-story basement 
addition (emphasis supplied) to an existing building. At the time the west 
wall of premises 627 was proposed to be a weight bearing party wall, of 
which plans he then approved. Subsequent to the approval of said plans 
he made an on-the-site inspection. When he found that the masonry 
construction of the west wall of 627 was of insufficient structural capa- 
bility to support the proposed construction, and that the east wallof the 
bank building was in the same condition, he recommended to the deputy 
superintendent that neither one of the walls should be considered struc- 
turally sound as to be used for motor-bearing walls, and that the 
separate structure should be provided with separate structural frame 
and that the walls be used solely for enclosure. He found some vertical 


cracks crossing through the brick courses in several places. (J. A. 142-144) 


At that time there had been an excavation with respect to razing 
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the previous building. There were cracks in the interior wall around 
the stairs between the second and third floors and also between the third 
and fourth floors, and whenever he went into the interior of 627 there 
were cracks in the wall. Thereafter, the owner retained structural 
engineers and came in with revised structural drawings showing a struc- 
tural steel frame system to carry the floors, with beams and columns 
to carry the steel joists, which he approved on February 28, 1958, and 
a permit was taken the same day. Thereafter, he made on-the-site 
inspection after he approved the second plans after the construction of 
the building had been under way, when the steel joists had been set and 
concrete slab was being poured on the first structural floor, but not the 
basement floor. On that day there were two others there beside himself 


from the District Building, an engineer at the request of the owners of 





627 and also the appellee. He stated that when they made the inspection 
at that time they found numerous cracks and other deficiencies. He 
found plaster cracks around the stair well and cracks in the office and 
there was evidence of plaster chipping off the cracks, which would indi- 
cate a relatively new condition that did not exist the first time he made 
his inspection. The conditions were worse than the first time he made 
his visit. 

The witness was shown plaintiffs’ exhibit 4-H and 4-L, which 
Showed the wall that had been constructed and also the areaway in the 
rear of premises 627 E Street, and he was asked, by looking at those 
photographs, where he thought the additional underpinning should have 
been made, to which the witness said that another wali involved should 
have been underpinned, which was the wall in the areaway (J.A. 147). 





He further stated that the underpinning should have been done im- 
mediately after the start of any excavation. At the time of his initial 


inspection a portion of the footings of premises 627 in the west wall 
were exposed. (J.A. 149-150) | 
He was shown plaintiffs' exhibit 4-O and T, showing the same gen- 


eral area, which showed the condition as existed on March 7th. He stated 
that the underpinning which he recommended, could have still been done. 
(J.A. 151) | 
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Thereupon, Gerald A. Kean testified substantially as follows: 
That he was employed at the Second National Bank as vice-president. 
He was familiar with the building of the Second National Bank on Seventh 
Street, and that the present building goes back to 1910. That the building 
goes back to the rear alley and that the present building in its present 
structure has existed at least to his knowledge, since 1910. The Court 
thereupon asked the purpose of this evidence, to which counsel for the 
appellants stated that this building occupied one of the segments of the 
right-of-way and that he desired to show, with respect to first segment, 
that the right-of-way had been extinguished because of the fact that it 
had been built on for more than 30 years; that part of the right-of-way 
created in 1800 is now occupied by the bank building. (J.A. 152 ). 


Thereupon, counsel for the appellants offered a deed of 1937 of 
Hyman Zoslow and his wife to David Zoslow as plaintiffs’ exhibit 9, 
which deeded 808 to the plaintiff's father, and then another deed from 
David Zoslow and his wife to Hyman Zoslow and his wife, conveying 
Lot 808 in 1940 as to a one-half undivided interest, as appellants’ ex- 
hibit no. 10; the next deed being from David Zoslow and his wife to 
Hyman Zoslow conveying the one-half undivided interest in Lot 808, 
appellants’ exhibit no. 8. (J.A. 155 ). 


Thereupon, the appellee proceeded with his evidence and offered 


appellee's exhibit No. 2, being a letter from Keller to the District 
Building, and a letter, appellee's exhibit No. 3, the appellee's property, 
which was the westerly segment and being premises 629 E Street, N.W. 
The appellee introduced a deed dated July 25, 1933 from Gertrude 

Wolf to Hyman Zoslow (J.A. 156 ), which refers to the rights-of-way 
contained in the release, dated September 29, 1902 from Montgomery, 
et al., trustees to the Second National Bank, appellee's exhibit No. 12, 
conveying the middle segment or premises 627 E Street to Mr. Zoslow 
and reserving to the owner of the south 75 feet of the middle portion 

or premises 627 the right-of-way, together with the right-of-way 
created over the rear 25 feet originally conveyed to the Second National 
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Bank. But no where does it mention the fact that these 2 rights-of-way, 


namely the one over the rear or the eastern portion of premises 625 or 
right-of-way over the rear of the middle segment which was owned by 
the Second National Bank, was to be used for the benefit of the westerly 


portion, namely, 629 E Street. ! 


The appellee then introduced exhibit No. 15, a deed dated May 17, 
1948 from Hyman Zoslow and wife and David Zoslow and wife, to 
Louise M. Redmond, which mentioned the 4 foot right-of-way over the 
north or rear 75 feet of the middle segment, premises 627 E Street, in 
favor of the westerly segment or premises 629 E Street. 


The appellee introduced a plat dated March 12, 1957 for premises 
627 and 629 E Street as exhibit No. 16 and a plat dated March 12, 1957 
as exhibit No. 17. (J.A. ) Thereupon, by agreement between coun- 
sel and the Court, a diagram was submitted by the appellee for the 





Court's use in following the deeds but not to be admitted into evidence. 
This was marked for identification only as defendant's exhibit No. 18. 


The appellee called William Elton Dyson, who was a plasterer 
and wrecker, and who worked on the razing of the building at 629 E 
Street. He stated that when the building at 629 was razed, he put the 
4 channel irons in the wall between premises 629 and 627, the photo- 
graph being appellee's exhibit 5-F, pointing out the channel irons 
which he identified. He said that the channels extended between the 
points marked X. In installing them, he channelled out the brick under 
the soldier course, which was for every 6 bricks, a seventh course of 





brick heads in all the way across for stability, which is also called 

a header course. He bolted the channels to every floor joist, which 
was about 16 inches apart, or 8 inch lag bolts. They had holes bored 
at every floor joist and then a giant washer was fitted over the lag, 
then the lag was bolted into the floor joists, that was on the top 2. The 
others were fastened to the outside without channelling the brick. 

They were bolted in from the outside brick. (J.A. 159-161) 
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He stated that the reason for the difference was that the inspector 
passed the first one and the second, and when he got to the third one, 
he said it was not necessary to channel the others. The two bottom ones 
were also bolted to the floor joists the same as the others with longer 
lags, and, while it was being done, the building inspector was on the job 
from time totime. (J.A. 169-70) 


The inspector was there demanding that the channels be erected 
and what he did was as a result of being instructed. The structural 
engineer approved the channelling. He stated that Mr. Fairbanks was 
one and another one came around some other time. (J. A. 170) 


The Court commented that he had the view that the rights-of-way 
were by reservation or grant in the deeds and that there had been no 
abandonment based on the testimony given, nor any extinguishment by 
adverse possession with the possible exception of that portion to the 
rear of 625 where the trash bin was erected. (J.A. 172 ) 


Thereupon, counsel for the appellants produced the deed which the 
Court called for as the first deed to the Zoslows in January 1931 for 
premises 625, which is appellants’ exhibit No. 12. (J.A.172 ) 


Lyman Fairbanks testified that he was an inspector attached to 
the District Building as a field inspector. He was familiar with the 
premises at 625, 627, 629, and 631 E Street, N. W., as the inspector in 
connection with the work done in 629, which included the razing of the 
prior building and the construction of a new one. 


He stated that he saw Dyson, the previous witness, on the job and 
he saw that witness working on the channels. When the channels were 
cut in the wall, he insisted that they be dry packed at the top and the 
bottom. (J.A. 175) | 
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He was present when the excavation commenced and that they had 





started the job when he got there. Looking over the set of approved 
plans he found that there was an error made by the architect, in that the 
west wall of 627 E Street showed it to be a 12 inch existing wall and when 
he discovered that it was not, he stopped the job until the plans were 
revised, calling Mr. Vogel, his engineer, to check the condition and 
also the existing walls that were left standing in the rear of 629 E Street. 
They were in very bad condition. He had discovered that there was no 
standard footing under this wall, which covered the entire west wall, 

the standard footing being a concrete footing. The footing that existed 
was just bricks laid right on the ground proper. He stated that the 
building at 627 E Street was more than 64 years old. The wall in the 
rear was taken down because it was condemned. On page 664 of the 
transcript, he stated that he did not order it to be cut back a certain 
distance in the course of taking the wall down, and that when the wall 
was taken out naturally, it was loose filled and was underneath for years, 
crumbled out. When he came the following day he discovered that the 





dirt had pulled away and he ordered the foreman on the job to cover the 
bank with water-proof paper to keep any moisture out of the ground. 

The steps naturally fell down into the basement at 627, as they were 
bearing the existing wall which was taken down. He was then asked 
about the question coming up of under-pinning the party wall between 627 
and 629. He stated that the rear part of the wall was constructed 
partially before the under-pinning of the forward wall. In this connec- 
tion the bank section was excavated out to a certain point, and then he 
stopped the contractor and told him not to take any more dirt out of the 


| 
foundation until the east wall was under-pinned, due to the fact that it 
was what he called a bad wall. This is on page 672 of the eevee 


The forward part of the wall that abutted the building of 627 had to 
be under-pinned and he ordered that no dirt be removed in order to give 
support pending the under-pinning. (J.A. 182) He was shown plain- 
tiffs' exhibit No. 4-0 taken on March 5th, and he told them to be sure to 
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keep back at least 3 or 4 feet from the corner until it was under-pinned. 
By keeping back he meant not to disturb any part of the brickwork that 
was standing on the wall there. In response to the Court's inquiry, 
shortly after the time the pictures were taken, he instructed the con- 
tractor not to remove any dirt or interfere with the dirt within a space 
of 3 or 4 feet north of the front section of the wall, which was used as a 
wall for 627. The under-pinning was done before that wall was com- 
pletely finished, and it took about a month to under-pin with respect to 
both walls, the west wall of the new building and the east wall of 627. 


The steps were in the rear of 627 and there was approximately 3 
feet of brickwork raggedly from the footings of the existing wall, and he 
told the contractor to be sure when he started to pour the footing to keep 
back not to disturb the corner until it was under-pinned. (J.A. 184) 


Counsel for the plaintiffs pointed out to the Court that the new 
building at 629 was an addition to 631 and that the appellants’ property 
was threatened to be burdened by an additional servitude which had no 
connection with'the right-of-way, but the Court stated that there was 
nothing in the pleadings which made any such claim. The using of 
right-of-way by the building at 631 was stated by the Court to have no 
bearing on the case. Counsel for the appellants pointed out that the fact 
that the building permit and plans were produced showed an attempt by 
appellee to graft or add 631 onto the right-of-way. Thereupon, the 
Court stated that the holding would be that the rights-of-way would be 
for only the west part of the original lot 7, which is premises 629. The 
Court still adhered to the statement that the use of the right-of-way at 


631 was not an issue in the case, but counsel for the appellants contended 


that it was, since premises 629 became an addition to premises 631, 
that it gave the building complete right to use the right-of-way as the 
addition (629) was integrated into 631 as one building. (J.A. 187-190) 
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The permit called for one 2 story addition and make alterations 
“to existing buildings as per plans", and this for Lot 857 in Square 456. 
Lot 808 was consolidated into Lot 857 and this was later corrected to 
mean 809, and thereupon, appellants exhibit no. 6 introduced. Fairbanks 
stated that after the work was finally approved it was all considered as 
all one building with the street number as 501 Seventh Street and that 
there was no address now known as 629 E Street. There was no way to 
differentiate the new building from the former building at 631. (This 
appears On pages 721 and 722 of the transcript). The walliat the loca- 
tion of the proposed door was a party wall. | 


An error was made by the foreman of the razing. He told the 
foreman to put the channels continuously on the face of the wall and when 
the witness returned 2 days later it had been chased. The building 
code did not permit channelling im-an 8 or 9 inch wall. (J.A. 193) 

He had instructed the contractor to put the channel on the extreme out~- 
side of the wall and lag into the joists and when he got back 2 days later, 
they had already cut the channel back which is an 8 inch channel, 2 1/2 
inches in thickness and in depth, and he knew it was a TESS and had 





taken it up with his chief inspector. 


Naturally, when the wall was taken out, as they took it down it 
kicked up and it knocked the brick out of the inside of the stairwell. He 
advised the appellants’ agent that the appellee would fix it, but he did not 
know whether the appellee had done so. The trenches are dug for the 
footings and before they are poured a footing inspection is required. 

He ascertained the condition of the soil before the footings were poured, 
and when he made the inspection he found that the yard had caved in 
Several feet. At the extreme north and at the stairwell it fell out for 
approximately 3 or 4 feet or better. He then stopped the appellee and 





required him to cover the bank as an immediate step and precaution and 
to under-pin at the location where the steps were located. Appellants’ 
exhibit No. 4-0 was exhibited to him showing that no trench for the foot- 
ings had been dug for the rear part of the wall. At this point he found 
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no footings underneath the wall for a total length all the way south, and 
he directed the contractor to under-pin the wall before they set any 
more dirt that runs as indicated. He did not direct the workmen nor 
the contractor or anybody else to dig back into the yard at premises 627 
E Street, beyond the party line. He was referred to a little beam of 
some kind on Exhibit 4-N and was requested to describe it and he was 
unable to do so. He was referred to appellants’ exhibit 
4-J, showing the dirt where it was left until the contractor started to 
under-pin, and also to appellants’ exhibit No. 4-H, which he referred to 
and stated it showed where the pins were put in and the back re-bricked, 
and all of this work could have been done from the appellee's lot without 
going over to the other property. 


Thereupon the appellee called James Minick Gongwer, who testified 
that he was a consulting structural engineer and that he made an exami- 
nation of premises 627 E Street on July 8th. (J.A.205-6) The purpose 
of his inspection was to determine the condition of the building. He 
found in the upper stories of the building above the second floor, the 
stairway, which was adjacent to the west wall was separated from the 
wall by varying degrees. On the second floor there were some cracks 
in the office at the rear and some under the windows, and some plaster 
cracks in the ceiling and the walls. On the'upper floors there were 
additional cracks in the stairwell, parallel to the stairs and the ceiling 
and in the corners of the stairway. On the first floor the stairway that 
goes up did not exhibit the same cracks as in the upper part of the build- 
ing. In the basement the stairway again separated from the wall. 


Appellee's exhibit No. 5 was the report and survey of the entire 3 
inspection and conclusions of Mr. Keller. 


. Appellee’s exhibit No. 10, a deed from Kerr to Iswald, dated 
October 19, 1800, was admitted. In interest of clarity it is pointed 
out that this deed conveyed to Iswald the westerly portion of the entire 
lot having a frontage of 29 feet 11 1/2 inches on E Street, by a full depth 
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of the Lot of 99 feet 8 1/2 inches. The front on So. 75 feet of this 
property later became premises 629 E Street. This deed provided for 
"free use and privilege of alley or way, 11 feet and 7 1/2 inch wide lead- 
ing from the public alley at the north end of the property." (It should be 
noted that this right-of-way is not pertinent nor adjacent to the front 75 





feet by the full width of the above conveyance). ; Appellee’ Ss 
Exhibit No. 11, a deed dated December 13, 1902 between W. | Parker 
Smith, as grantor and Second National Bank, as grantee, conveyed the 
rear approximately 25 feet of the middle Segment of the property which 
was to rear of what later became premises 627 E Street, and upon which 
the Second National Bank built part of its building in 1910, and included 
a perpetual right-of-way over the north 11 feet 7 inches of the eastern 





portion of the lot, which eastern portion later became premises 625 E 
Street. The grantor of this deed, namely Smith, at that time owned the 
entire middle segment and deeding off the above rear portion’ expressly 
reserved a right-of-way over the easterly 4 ft. depth of 16 ft, 8 1/2 
inches only for the owner of that portion to the middle segment which he 
retained which was 627. _It should be noted that this reservation of 4 ft 
by approximately 16 ft. right-of-way was only for the benefit of premises 
627 and not the benefit at, any way contiguous or pertinent to premises 
629 E Street.). 





Exhibit No. 12 was a deed of release from Montgomery, Tyler, and 
Rutherford, trustees, to the Second National Bank, dated September 29, 


1902. This instrument was merely a release of a deed of trust dated 
October 13, 1899, recorded in Liber 2404, folio 448 and covers only the 
middle segment, which had heen conveyed to the Second National Bank by 
appellee's exhibit No. 11, and mentions the Same reservation) of the 





right-of-way "in common with the owner of the east part” over the north 
11 feet 7 inches of the east 14 feet 11 3/4 inches (premises 625) as an 
alley leading to the public alley. It is pointed out that no mention was 
made in either the deed of trust or the deed of release reserving the use 
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of the easterly 14 feet 11 3/4 inches by the north 11 feet 7 inches over 
the easterly portion 625, as being in favor of the residue of a TS foot 
westerly front portion of the lot. (premises 629). 


Exhibit No. 13, a deed from Emory M. Stubblefield Roberts to 
Elliss Realty Corporation, dated April 23, 1928, covers the south 75 
feet of the middle segment or 627 E Street (the rear approximate 25 feet 
having been theretofore conveyed to the Second National Bank by defen ~- 
dant's exhibit No. 11), and includes the use of a right-of-way on the east 
side of the rear 25 feet of the lot which was described in defendant ex- 
hibit No. 11, sold to the Second National Bank, and created a right-of-way 
over the north rear 4 feet of the said 75 foot parcel so conveyed for the 
use and benefit of the parcel joining on the west (which is the defendant's 
property at 629). It should be noted that in none of the prior deeds creat- 
ing or including the right-of-way over the rear 25 feet of the middle seg- 
ment (sold to Second National Bank), ever ran for the benefit or was sub- 
ject to use by Appellee's property at 629 ESt. Section 804-27 of the 
building code dealing with party walls was on page 905 of the transcript 
read into the record, which provided as follows; “party walls supported 
by beams and columns will be permitted after an agreement relating 
thereto signed by adjoining owners has been filed with the District In- 
spector, said agreement must constitute a waiver. The under-pinning 
of such wall foundation, when necessary, must be done by agreement of 
adjoining owners as in the case of location of a party wall. Such wall 
foundations relate back to party walls supported by beams and columns." 


On cross-examination the witness Gowner stated that the only 
inspection of premises 627 that he made was in the interior merely by 
visual observation. In this inspection he did not learn from his own 
calculations the! thickness of the wall in the basement. On pages 912 
and 913 of the transcript the witness expressly stated that he did not 
examine the exterior of the west wall. He did not make any close 
inspection of the channel itself any closer than he could see from the 
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roof of premises 629, and he could not determine for what distance the 
wall had been chased to permit installation of the channelling. In making 
his inspection he did not ascertain whether the steel beam was properly 


tied into the joists of premises 627, nor did he make any inspection con- 


cerning the footings, nor did he go into the basement to observe any new 
concrete work under any walls, interior or exterior, nor did he make 


any tests of any kind to see whether there were any footings in any of the 


interior or exterior walls of premises 627... . | 
Paul F. Pfeifle testified that he was general superintendant for the 

contractor and that the contract was for the purpose of the construction 

of an addition to the office building at 631 E Street. 





| 

The appellee testified in his own behalf as follows. He received a 
letter from the appellants, dated July 6, 1956, as appellee's Exhibit No. 
25, which made a demand upon him to repair and adjust the damages 


caused by him to the appellants' building, while he was razing his prem- 


ises 629 E Street. | 


On cross-examination the appellee was asked if he qualified as an 
expert why was it necessary for him to get estimates from other persons 
and he stated that he was not an expert. He stated with respect to the 
trash bin that he had a subcontractor take it down. He purchased the 
bank building, premises 631 on January 8, 1954 and believed that he 
purchased premises 629 E Street in August of 1955. The rear or east 





wall of his building was a party wall. Counsel for appellee thereupon 
offered in evidence the following building regulations: Section 106, 308, 
804 pertaining to water proofing of walls, Section 307-02 pertaining to 
protection of excavations, Section 804-7, 804-27 (a), 803-02, and 804-12. 





The appellants then introduced rebuttal evidence and offered the 
provisions of the building Code Section, 804-10, which provides in the 
alteration of buildings having 8 inch walls, 12 inch walls are required; 
Section 804-13 which requires the thickness and minimum bearing wall 
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or party wall to be 12 inches for the upper 35 feet; Section 804-05 deal- 
ing with chases and recesses, and Section 803-02 dealing with duties as 

to foundations, Appellants’ exhibit No. 16 was a plat for combination 
of 627 and 629 E St into one lot, both buildings now being on one lot known 
as lot 857. Appellants' Exhibit No. 17 was a plat made for the appellee 
on which he admitted the rear wall was a party wall. 


Thereupon Howard L. Keller, was re-called and he stated that 
since he previously testified he had returned to the property and made 
two additional inspections. He examined the west wall of 627 to as- 
certain whether or not there were any columns or beams in that wall. 

He stated that there is a brick column right in the party wall, which was 
the place that he pointed out previously as being the critical location, and 


it carries a concentrated load of the upper 4 floors. He made a close 


inspection to ascertain whether the channels had been anchored into the 
joists. In doing so he tore up the floor to check one area to see if lag 
bolts were in the joists and found there were no lag bolts in the floor 
joists. 

There was nothing in the counter-claim which makes any claim for 
damages to the interior of the defendant's property. His complaint is 
that the plaintiffs have kept him (defendant) delayed from building his 
building. Because of the delay it is going to cost him more money. 
There was no proof along that line at all, therefore the counter-claim 
cannot be considered. 


The Court thereupon, made the following findings of fact and 
among other thingsfound: In 1956 the plaintiffs were the owners of lot 
807 improved by 625 E Street, N. W., and lot 808 improved by 627 E 
Street, in Square 456. The defendant was the owner of lot 808 improved 
by premises 629 E Street. All these lots were located within original 
lot 7. 


On March 7, 1958, the appellants obtained a temporary restrain- 
ing order preventing the defendant from trespassing, going over, ex- 
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cavating or in other wise damaging and/or destroying the appellants’ 
property at 627 and 625, which barred the appellee from repairing the 
damage to the court area in the rear of 627 as long as it CRESS in 
effect. On March 8, 1958, the appellee's motion to vacate was overruled. 
The temporary order was, on March 17, 1958, continued and remains in 
effect to the present time. After the issuance of the restraining order, 
the appellee continued with the erection of his building but was unable, 
due to the injunction, to repair the damage done to the appellants’ 
property or properly parge the east side of the north 30 feet of the party 
wall between 627 and 629 below ground level. Appellee substantially 
completed his building at 629 in May of 1958. Prior to March, 1958, the 
appellee caused a trash bin in the rear of 625 to be destroyed. The 
Court found that the destruction of the trash bin was damage in the sum 
of $425.00. Also the appellants were damaged by the excavation of the 
west side of the court at the rear of 627 in the amount of $1, 000. 00, 
being the reasonable cost of restoring this areaway to its original con- 
dition and during the razing of the old building at 629 and the erection of 
the new building, damage was caused to the appellants’ building at 627 
in the sum of $950.00, consisting of cracks caused in the plaster walls 
and ceiling of 627 and slight displacement of some of the interior steps 
of the building. | 


The Court further found, except for the damages above stated, the 
appellants have not borne the burden of proving any permanent damage 
caused by the appellee to the appellants' building at 625 and 627 by 
either the razing or the construction of the new work done at 629, and 
that as a result of the appellants' action in obtaining the injunction, the 
appellee was prevented from properly parging the portion of | the northern 
30 feet of the wall between 627 and 629, which lies below the grade. As 
a result of this inability to properly parge, due to the injunction, or to 
back-fill against the wall and repair the drains and the court at the rear 
of 627, water collected in the excavation adjacent to the wall, seeping 
through the wall and damaging the appellee's premises in the sum of 








38 


$600.00. The Court set-off the $600.00 found in favor of the appellee 
against the amount found in favor of the appellants of $2,375.00, leaving 
a net judgment in favor of the appellants in the sum of $1,775.00, with 
interest from date. 


As to the rights-of-way claimed by the appellee, the Court found 
from the deeds admitted in evidence that premises 629 E Street, 
formerly lot 809, being the westernmost 22.46 feet by a depth of 75 feet 
of original lot 7, is the dominant tenant of the right-of-way or easement, 
by reservation, over the north 4 feet of lot 808 to a right-of-way or 
easement 3.58 feet wide and 16.35 feet long at the rear of lot 808, as 
indicated on appellants’ exhibit No. 7, thence to a right-of-way or ease- 
ment 14.90 feet wide by 11.5 feet long at the rear of lot 808, as shown 
by appellants’ exhibit No. 7, to the public alley on the east side of lot 807. 


The Court further found that the building on 629 existed prior to 
1956, there was no doorway furnishing access to the right-of-way across 
808 from 629 and that, from 1950 to 1955, a fire ladder was placed along 
the wall of 629 into the courtyard of 627 but the ladder was not within 
the 4 foot easement at the rear of 627, but some few feet to the south of 
the easement. That on May 17, 1958, the appellants conveyed lot 808 to 
Redmond, a straw. On that date the straw re-conveyed the property 
back to the appellants and in both deeds the 4 foot easement across the 
rear of 808 for the benefit of 809, was set forth and recognized. See 
appellee's exhibit No. 15 and appellants’ exhibit No. 2. The Court 
further found that the acts of the appellants in connection with the deeds 
immediately above mentioned, are inconsistent with any claim by the 
appellants to have extinguishment of the easement by adverse posses- 
sion. As a conclusion of law, the Court held appellants’ premises, be- 
cause of the original razing of 629 and erecting a new building, is such 
that the appellee must respond in damages to the appellants for such 
injury and he cannot be excused from such responsibility on the ground 
that the work actually performed was that of an independent contractor; 


that when the adjoining property owner razes an existing party wall or 
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erects a new wall within the limits of the old city of Washington pur- 
suant to the rules and regulations provided for in the conveyances of 
original proprietors of land in the old city of Washington to the trustees 
in 1791 and pursuant to the Building Code of the District of Columbia, 
said property owner, in razing or constructing, may go on the adjoining 
property of the owner's land to such extent as may reasonably be neces- 
sary for the purpose of providing proper footings for the party wall 

and for the purpose of any necessary parging of the party wall, but said 
property owner is liable to his neighbor for any damages caused there- 
by. See Sections 106 and 308, 803-02, 803- 05, and 804- “1200, 1951 
Building Code of the District of Columbia. 


After the findings of fact, conclusions of law and the judgment 
was entered, appellee moved for an order restraining the appellants 
from interfering with the right of way, which the Court previously found 
existed by reservation. The appellants contended that the Court was 
without jurisdiction to enter this order, as the motion involved anew 


cause of action, and the case was then closed. The Court, without taking 


any testimony, and without requiring any bond, entered such an order 
in favor of the appellee, restraining the appellants from interfering 
with the right of way. i 
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STATEMENT OF POINTS 


1. The appellee did not have, by reservation or grant, the right of 
way declared by the Court since part of it never was created or reserved 
in favor of the appellee's property, and because in year 1911 a solid 
structure blocked it up to the time the appellee attempted to use it. 


2. Assuming that the appellee's lot did have such easement by 
grant or reservation, when he consolidated it with the larger lot, and 
constructed an addition integrated into the larger building the additional 
servitude extinguished it. 


3. The Court failed to award adequate damages to the appellants. 
4. The Court failed to award damages for trespass. 
5. The Court failed to award punitive damages. 


6. The Court erred in allowing damages to the appellee for a con- 
dition which he created and which in turn damaged him. 


SUMMARY OF THE ARGUMENT 


1. The easement claimed by the appellant by deed or reservation 
was not continuous in that his lot never was given the right to use the 
4 x approximately 16 feet easement created in year 1902 in sale to Sec- 
ond National Bank, that easement being created only for premises 627. 
Also since the south 75 feet which thereafter became the appellee's lot 
was deeded to the Bank, there was approximately 12 or 13 feet gap which 
prevented premises 629 from using ithe easement. 


2. Regardless of the other circumstances, the Second National 
Bank blocked the appellee's lot from using the easement by the construc- 


tion of a solid building in the entire right of way except the easterly 14 


feet in rear of premises 625, and the notation in subsequent deeds did 
not re-create it. 


3. The expert structural:engineer witness for the appellants made 
a minute, detailed inspection and report of the damages giving the cost 
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| 
of the repairs, and the only evidence opposed to this was a superficial 
observation by the appellee's expert, without any testimony as to costs. 
The Court disregarded the appellants’ expert's testimony and accepted 
the appellee's expert, who had not made any inspection of substantial 


parts of the claim, and who did not give any opinion as to costs. 


4. The Court failed to compensate the appellants for their loss of 
use of their property, inconvenience and annoyance or for the tres- 
passes committed by the appellee. | 

9. Since most of the action of the appellee was contrary to regu- 
lations, and instructions of the building inspector, and acts of damage 
and destruction were wilful, the Court should have allowed appellants 


punitive damages. | 


6. The Court erred in awarding damages to the appellee for a 
condition which he claimed damaged him, namely the seepage of water 
from the appellants' property, when this condition was created by the 
appellee himself in destroying the drain which would have carried off 
the water. | 


ARGUMENT 
THE APPELLEE DID NOT HAVE AN EASEMENT BY | 
RESERVATION OVER THE APPELLANTS' PROPERTY | 
BECAUSE (a) IT WAS NEVER CREATED AS FOUND : 
BY THE COURT AND (b) IT WAS BLOCKED FOR Ne | 
55 YEARS. 


The Court erred in finding that the appellee had a = of way, by 
reservation, over the rear portions of the appellants' property at 625 
| 
and 627 E Street. This claim is founded if the two following pomtee 


A. There never was a continuous right of Way granted | or reserved 
of both properties, and what right of way that was created originally was 
effectually destroyed as to part and abandoned as to the other part. 

| 


At the outset we state that the one who claims an easement has 





42 
the burden of proving it. And we must emphasize the fact that the Court 


concluded that the right of way existed by reservation. 


The Court based its conclusion strongly on the case of Brunthaver 
v. Talty, 31 App. D.C. 134, which holds in effect that the mere neglect to 
enjoy an easement created by grant has no greater effect to extinguish 
the rights of the grantee than to the freehold to which it is appurtenant, 
and unless there have been acts inconsistent with the intent to use, some 
acquiescence in its obstruction by another for a reasonable period at 
least, or some representation that would work an estoppel. The Court 
stated that this principle has not been overruled. 


But, under the facts in this case, we think that Talty, supra, sup- 
ports us, and more clearly in point is the case of McCurdy v. Wheeler, 
98 U.S. 263, 235 F. 2d 22. In that case the right of way was blocked by 
a metal garage for nearly thirty years and had been extinguished but for 
a deed which conveyed the property making reference to the right of way. 
The trial court held the notation contained in the deed that it was sub- 
ject to the right of way was a nullity and did not re-establish it. 


We believe the record unqualifiedly by uncontradicted evidence 
establishes that! there never was a continuous right of way as found by 
the court, and that part which had been created originally in year 1800, 
was destroyed and abandoned. 


The right of way claimed by the Court to have been created by 
grant and reservation may best be demonstrated by the following rough 
sketch. (The right of way being the shaded area) 


2nd Nat'l aoe 2nd Bees nk 
aa 


Lot 53 


Premises Hecht Co. 


E STREET 


Douglass v. Lehman, 62 App. D.C. 264, 66 F. 





Premises 629 being the dominant lot, and premises 625 and 627 
being the burdened lots. 


In order to understand our position we trace the rights of way as 
claimed by the appellee. In year 1800 the lots comprising premises 
625-27 and 29 E Street were original lot 7, as shown by appellee’ s 
exhibit No. 9. On May 19, 1800 Alexander Kerr conveyed the west 29 
feet 11-1/2 inches by depth of 99 feet 8- 1/2 inches to John H. Iswald 
(Liber E folio 234). This comprised the front or south 75 feet by the 
width mentioned now owned by appellee, as well as the north or rear 
24 feet 4-1/2 inches by that width of what is now the Second National 
Bank Building extension. This deed created and reserved for the 
property conveyed a right of way over the northerly 11 feet! 7- 1/2 





inches of the remainder of the lot No. 7 to the east for access to the 
alley. | 


In year 1902, the Second National Bank having acquired the rear 


or north 24 feet 4-1/2 inches of this westerly 29 feet by deed dated 
September 13, 1902 (Liber 2649 folio 28) by deed to it from W. Parker 
Smith, acquired the north 24 feet 4-1/2 inches of lot 7, which portion 
is immediately to the north or rear of premises 627 E Street, N.W., 
this portion being 29 feet 5-3/4 inches in width. This deed included 
the right of way over the easterly rear or north part of lot 7 created 
by the Kerr to Iswald deed in year 1800 of 11 feet 7 inches and then 
expressly reserved for the grantor Smith, as owner of the land to the 
south, a right of way over the east 4 feet running 16 feet 8 inches 
north of the land conveyed thereby, giving access of the southerly or 
front part through the aforesaid north 11 feet 7 inches of the east part 





of lot 7 to the public alley. This conveyance did not in any way create 
the new right of way 4 x 16 feet 8 inches for benefit of the west part 
of lot 7 as conveyed in the Kerr-Iswald deed in 1800, nor is that part 
mentioned. This situation prevailed until year 1911 when the Second 


National Bank constructed its extension solid on what was previous to 
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year 1902 the rear 25 feet approximately of the west and center portions — 
of lot 7, or which became premises 627 and 629 E Street, N.W. The 
condition which then prevailed is shown in the following sketch. The 
bank extension|is shown solid, and the remaining right of way created 
in 1800 is shaded. 


Extension of 
Nat'l Bank Bldg. 


Lot 53 
Premises 
631 E St. 


Hecht Co. 


In year 1911 all that was usable of the original right of way created 
by the Kerr-Iswald deed in year 1800 was the 11 feet 7 inches over the 
east part of lot 7, which is premises 625 E Street. But how can the 
owner of premises 629 E Street, or lot 809 get to it? The two westerly 
segments of the right of way had been built solid, and no grant had been 
then created over the rear or north remaining 75 feet of the middle seg- 
ment or premises 627 E Street. The right of way shown in rear of 627 
E Street of 4 x 16 feet had been reserved to premises 627 E Street only 
by the deed in 1902 to Second National Bank, and even if that deed had 
mentioned premises 629, how could 629 reach it without a trespass over 
627? The construction of the Second National Bank solid on the north 
end of lot 7 in the westerly 45 northwest corner destroyed whatever 
way the owner of premises 629 E Street had of entering the right of way. 


THIS CONDITION EXISTED WITHOUT CHANGE UNTIL YEAR 
1928. On April 23rd, 1928, Stubblefield, the owner of both 627 and 629 
E Street, conveyed premises 627 E Street, or the south 75 feet by 
width of 22.48 feet to Ellis Realty Co. (Liber 6147 folio 203), in which 
the grantor reserved a right of way over the north 4 feet for the benefit 
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of the parcel adjoining to the west (premises 629 E Street), But from 
year 1911 to year 1929, the owner of 629 E Street had no way of using 
the northerly 11 feet 7 inch right of way created in 1800. The building 
solid of the extension of the Second National Bank Building had destroyed 
it by blocking, and such construction was inconsistent with an intent to 
continue to use it, which had existed by a considerable time (17 years). 


The condition existing from 1911 to year 1928 isa clear reason 
for holding T alty, supra, supports the appellants for the action done and 
the acquiescence of the owner of 629 E Street is a clear intent to aban- 
don it. | 


The Court, however, held that because, in the deeds executed by 
appellants in their various transfers, the rights of way were mentioned, 





this recognized the existence of the rights of way. However, McCurdy, 
Supra, negates this conclusion. Such notations in the various deeds in 
year 1933 is a nullity and did not reestablish the rights of way. This, 





when considered in the light of the testimony that no single person used 
the rights of way since year 1927, coupled with the fact that its use was 
impossible, further adds weight to the intent to abandon. These condi- 
tions were actual non user, that there was no access from premises 

629 E Street because the wall on the east was solid, no doors or windows 
led to it. If it were intended that the right of way continue to exist, why 
was there not some access or entrance to the right of way? The appel- 
lee attempted to show use by the fact that a ladder, in year 1950, had 
been placed against the east wall of 629. But, as the Court correctly 
found, this ladder was not in the right of way, but some feet removed 
from it, and in order to use the ladder and the right of way a trespass 
would have to be made in the intervening land. : 


The result of the judgment declaring a right of way exists by 
reservation is that the appellants’ two properties are burdened with an 
additional servitude not granted by any deed. In year 1902 when the 
4 x 16 foot right of way was reserved for the owner of premises 627 only 
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in the deed from Smith to Second National Bank, it did not include 629, 
and when the deed in year 1928 was made conveying by Stubblefield to 
Ellis Realty Co., creating a 4 foot right of way over the south 75 feet 

or premises 627 E Street for benefit of premises 629 E Street, Stubble- 
field could not burden the property of the Second National Bank, which 

it acquired in year 1902, with an additional servitude of permitting 629 
E Street to use that right of way. There never was a grant of the Second 
National Bank property acquired in year 1902 in favor of premises 629 
E Street, N. W.. The appellee is still not in a legal position to use the 
right of way. The only entrance is the illegal rear door in his east wall 
because that wall is a party wall into which a door may not be cut since 
there is a column and pier existing in the wall, and is without the con- 
sent of the appellants as required by Section 804-27 of the Building Code. 


ba 


BY CREATING AN ADDITIONAL BURDEN, CAUSED BY 
CONSOLIDATION OF TWO LOTS AND CONSTRUCTION 
OF AN ADDITION THE EASEMENT WAS EXTINGUISHED 


The judgment of the Court has created an additional burden on the 
appellants’ two properties. It must be remembered 629 E Street, after 
being razed, was combined into one lot with the corner premises 631 E 
Street and comprises premises 501-7th Street, being lot 857. Construc- 
ted as an addition and now part of the corner building, becoming an 
integral, integrated part thereof, the new building, being four stories in 
height, has over 27 rooms. The corner never had any rights to the ease- 
ments involved, but now with it being one building inherits by annexation 
of former 629 E Street easement rights. Even the Building Inspector, 
Mr. Fairbanks, the appellee's witness, on pages 721 and 722 of the 
transcript, stated there was no way to differentiate the new addition from 
the former building at 631. The trial Judge admitted the appellee could 
not burden the right of way with additional servitude, and only what was 
formerly 629 E Street could use it, but that he did not know where to 
draw the line. Only one tenant would use this one building, but how could 


the appellants police and restrict the easements only for the former part 
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of 629 E Street? The conditions make it impossible, except to conclude 





the additional burden exists. See Penn Bowling Center yv. Hot Shoppes, 
86 U.S. App. 58, 179 F. 2d 64, recognizing that the easement could not be 


additionally burdened; but when the additional property is integrated and 
constructed as to prevent a Separation, it cannot but follow that the ease- 
ment is destroyed. ! 





Hl ! 
THE COURT FAILED TO AWARD ADEQUATE DAMAGES 
The claim for damages was based on two phases: (1)! for the actual 
damages caused to the appellants’ property, and (2) damages for the 
trespass. Inadequate damages were assessed in the first instance and no 
damages were allowed in the second. | 


A. Damages to the appellants’ realty. During the course of the 


razing and construction of the appellee's addition to his larger building, 
the appellants’ property went through a course of great punishment. The 
photographs clearly show the physical damage to the rear yard, exterior 
steps, drainage system, destruction of the trash-bin, damage to the in- 
terior walls, ceilings, steps, exterior walls and foundations.| It is clear, 
further, that permanent damages are also sustained, because of the 
cracks in the wall, the chasing and insertion of channels illegally, and 
the leaning of the west exterior wall of premises 627 E Street. Section. 
804-05 prohibits chases in 8 inch walls, and Mr. Fairbanks, the District 
Inspector, states they were contrary to both the Code and his instructions. 





Both expert structural engineers called by the appellants and the appellee 
stated the wall was leaning; both testified to cracks and the separation of 
the interior steps from the wall. The trial judge gave no consideration 

to these items. 


With respect to the claim for damage to the exterior wall and lack 
of proper foundations, the witness Keller made a thorough inspection, 
including a probing as to whether the lag bolts were tied into the joists, 
and then wrote a detailed and minute report of his findings, and his 
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opinion as to the cost for repairs. Except for some consideration to the 
list of costs as to the exterior yard, his evidence as to the remainder of 
the building was totally ignored. The only other expert testimony offered 
by the appellee to oppose Keller's testimony was that of Mr. Gowner, 

who was also a structural engineer. But his examination was only super- 
ficial and by visual observation. He didn't ascertain the thickness of the 
walls, no close inspection as to the chasing and channelling of the walls, 
from which he could pass an opinion as to whether the west exterior wall of 
627 E Street was permanently damaged, nor did he make any examination of the 
foundation and footings, which Keller, in his examination and report, 

made such stress and criticism. This is clearly shown in the transcript 
of Mr. Gowner's testimony on page 912 and 913. Consequently, the Court 
accepted no testimony as to these conditions to overcome the positive 
testimony of that of Mr. Keller. The nature of appellee's witnesses’ 
testimony, conflicting with each other, certainly could not overcome, even 
before the trial judge, the positive findings of Mr. Keller regarding the 
lagging of the bolts into the joists, when he tore up the floor and found 

that the bolts did not tie into the joists. The Court likewise gave no con- 
sideration to this item. One of the photographs shows a short wooden 
beam or lintel, which apparently acted as a support to this four story 


wall, and not one of the appellee's witnesses could give any explanation 


as to what it was, or its function. 


IV 
THE COURT FAILED TO AWARD DAMAGES FOR TRESPASS 

No damages whatever were allowed by the Court for the appellee's 
trespass. From the observations of the Court, it is obvious that he 
allowed the appellants damages on the theory that the appellee was per- 
mitted by the Building Code to go over onto the appellants’ property for 
purposes of making excavations and parging the exterior of the newly 
constructed wall, and after completion of the work, assess such damages, 
and that these damages were not for any trespass. The Code permits 
the property owner a right to go over into the adjoining property to con- 
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struct footings and, upon completion, to pay for any damages. Mr. Fair- 
banks, the inspector, clearly by his testimony bore out the fact that this 
did not give to the appellee the right to tear up the entire area of the 
yard and destroy the appellants’ exterior steps and drains. When he 
found the appellants’ yard disturbed as the photographs show, he stopped 
the appellee, notwithstanding the appellee's contention that the manner 
of excavation was done as directed. Mr. Fairbanks denied this, If the 
appellee's and the Court's construction of the right afforded the appellee 
to do anything he wanted in digging trenches and pouring footings is cor- 
rect, any adjoining property owner could, regardless of the damage, the 
inconvenience and permanent damage caused, be given preferential rights 
at the expense of his neighbor, regardless of his intentions, by paying in- 
adequate damages. Certainly, in this connection, the destruction of the 
trash-bin in rear of 625 had no connection with the footings, but the Court 
allowed damages merely for the cost of rebuilding, but none for loss of 
use or inconvenience and annoyance. When Mr. Fairbanks, as he testified, 
did not authorize entry upon the appellants' property, and when it was done 
to shore it as to prevent additional damage, it bears out the trespass com- 
mitted by the appellee. Cayhill v. Harris, 6 D.C. 214, which is Still the 
law here, does not authorize such an entry. The appellee's trespass 
entitled the appellants to damages. The Court failed to consider, in addi- 
tion to the above, the loss and inconvenience to the appellants for the in- 
ability to use their yard, to enter their property for delivery of oil. and 
other items, the inability to use their property normally. All of this was 
compensable. 
V 
THE COURT FAILED TO AWARD PUNITIVE DAMAGES 

In view of the fact that the trespass occurred contrary to the in- 
structions of the Building Inspector, with a total disregard of the appel- 
lants' right in their own property, and purely for the selfish interest of 
the appellee, the appellants were entitled to punitive damages. The Court 


| 
totally ignored this. We contend that under the EE ‘we were 


entitled to an award of punitive damages. | 





20 
vI 
THE COURT ERRED IN AWARDING DAMAGES TO 


APPELLEE CAUSED BY HIS OWN ACT 

The Court erred in awarding damages to the appellee. It was 
awarded on the basis that the condition which was created by the appel- 
lee on the appellants’ property, because of the appellee's destruction 
of the drains, caused water damage in the appellee's property. Three 
judges held that the appellee was not entitled to go onto the appellants’ 
property. On March 8th, 1958, the Court denied the appellee's applica- 
tion to dissolve the temporary restraining order. At that time the appel- 
lee had only reached the foundation stage of his building, and no further 


application was made, thereafter, until the trial, to dissolve the injunc- 


tion. The assessment of damages against the appellants was for a con- 
dition created by the appellee himself. The injunction did not prevent 
the appellee from parging his walls, but the Court held that unless the 
appellee could go onto the appellants’ property to do so, it would be 
expensive, sacrificing the appellants’ right in favor of the appellee's. 


Having created a condition himself on the appellants’ land, the 
appellee then claimed and received damages on account of it. If the ap- 
pellee had not destroyed the drain in the appellants’ property, he would 
not have been damaged. Under these circumstances the appellants had 
no duty towards the appellee, except to refrain from wantonly and. in- 
tentionally injuring him. Firfer v. U. S., 93 U.S. App. D.C. 216, 208 
F. 2d 524. The appellants took no affirmative action, and did not wilfully 
or intentionally injure the appellee. He brought it on himself by destroy- 
ing the drains. 


CONCLUSION 


We respectfully request that the Court reverse the judgment of 
the trial Court on all of the above grounds. 
! Respectfully submitted, 
HERMAN MILLER 


421 - 4th Street, N. W. 
Washington, D. C. 


Attorney for Appellants 
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(i) 


QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented are as follows: 


Relating to the easement: 


1. (a) Does appellee hold an easement (describing it from west 


to east) extending from the east rear of his property at No. 629 E Street, 
N. W. (Lot 809) (1) over the rear four feet of appellants’ property, No. 
627 E Street, N. W., (Lot 808) (hereafter called the “Brown” easement); 
(2) thence over certain land (hereafter called the "Green" easement), now 
owned by the Second National Bank of Washington; and (3) thence over the 
rear eleven feet or so of appellants’ property, No. 625 E Street, N. W., 
(Lot 807) hereafter called the "Red" easement)? ! 


| 

(b) Do appellants, who do not own the servient estate out of 
which the "Green" easement was carved, have any standing to challenge 
appellee's right to the use of such "Green" easement? | 


(c) Assuming arguendo that they do, is appellee's claim to the 
use of the "Green" easement in fact assailable? | 


(d) Assuming arguendo that appellee's paper claim to the use 
of the "Green" easement is assailable, is it cured by prescription? 


~ For convenience the premises and lots above will be referred to hereinafter 
as: No. 629 or Lot 809, No. 627 or Lot 808, No. 625 or Lot 807, and the Second 
National Bank property. In addition to the "Green" parcel, the Second National 
Bank also owns the parcel to the west of the "Green" parcel which was cut out of 
original Lot 7, as well as certain property to the north and west of original Lot 7. 
These parcels are shown graphically on Annex - Map hereto. This Annex - Map 
was compiled exclusively from: (a) plat, Defendant's Exhibit 9 (JA 271-272), 
(b) plat, Plaintiffs' Exhibit 7 (JA 297-298), (c) deed, Defendant's Exhibit 10 
(JA 273), (d) deed, Defendant's Exhibit 11 (JA 274) , (e) deed, Defendant's Ex- 
hibit 12 (JA 275), and (f) deed, Defendant's Exhibit 13 (JA 277), ‘is correct in 
scale, and is verifiable by reference to the various exhibits above cited. Refer- 
ence to the various easements by color, as above, has no significance of itself; 
it will merely enable easy reference thereto. | 

For convenience at this juncture certain other terminology applied he rein 

should be made clear. A party wall between No. 629 and No. 627, of which much 
is made hereinafter, will be referred to as the "party wall," and a court behind 
No. 627 will be referred to as the "court" of No. 627. The Z-shaped combina- 
tion of the "Brown," "Green," and "Red" easements will be referred to herein- 
after as the "easement." 





(ii) 
(e) Has the combined easement, "Brown," "Green," and 
"Red, duly created by various deeds by reservation and grant (as 
shown hereinafter), been extinguished by nonuser by appellee and his 
predecessors in title, or by adverse use by the appellants, continuous 
and uninterrupted, for the prescriptive period? 


(f) Has this easement been extinguished by overburdening, 


specifically by its apparent holding out as a fire exit for No. 6317 


Relating to the Trial Court's assessment of damages for appellant: 


2. (a) Is a Trial Court's assessment of damages open to chal- 
lenge on appeal where, as here, substantial evidence supports such 


assessment? 


(b) Does a Trial Court err in not specifically attributing to 
the “trespass itself a portion of the damages assessed against an owner 
of land who, while'erecting a new building on such land, makes entry on 
adjoining land incidental to reconstruction of a party wall between such 
two parcels and does some damage to such adjoining land? 


(c) Cana Trial Court refuse to assess punitive damages ina 
situation such as 2(b) above, where no malice is found? 


Relative to the Trial Court's assessment of damages for appellee on 
his counterclaim: 

3. Can atrial Court find for and award damages to an owner of 
land who, in excavating prior to the erection of a party wall between his 
own and an adjoining parcel, causes a trench to be dug straddling the 
line between two such parcels, and who thereafter, by legal action under- 
taken by the adjoining owner, is enjoined from parging the adjoining 
owner's side of such party wall thereafter erected, and who suffers 
physical damage to his premises as a result of his inability to do such 


parging? 





COUNTERSTATEMENT OF THE CASE 


(a) 
(b) 


Relative to the easement 


Relative to appellants' "court damage" and 
"structural damage" and appellee's camage 
as shown in his counterclaim 


Summary of eee epetSus witnesses - 
direct : 


Appellee's witnesses - direct 
Appellants' witnesses - rebuttal 
Appellee's witness - surrebuttal 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 
Relative to the easement 


Relative to appellants' claim 


Relative to appellee's counterclaim 


ARGUMENT: 
Relative to the easement: 


I, 


Appellant Holds An Easement Over Appellants' 
Lot 808 ("Brown" Easement) And Over Appel- 
lants' Lot 807 (""Red" Easement), Connected 
Up By An Easement Over The "Green" Ease- 
ment, Which Latter Easement Is ealoyes In 
Common With Appellants “ : 


A. Appellants have no sufficient interest in the 
dominant estate ("Green" parcel) over which 
the "Green" easement runs, to shaltenge ap- 
pellee's claim of title thereto 


Assuming however, arguendo, that appel- 
lants can contest appellee's title or claim 
to use the "Green" easement, then appellee 
has made out a prima facie valid title 
thereto > ~ 2 = : : - 


The Easement Was Not Extinguished By Non- 
user By Appellee Or By His Predecessors In 
Title, Not By Any Prescriptive Barring Of Such 
Easement By shetents And Their Predeces- 
sors In Title 


The Easement Has Not Been eae ene ey, 
Overburdening 














(iv) 
INDEX 
(Cont'd. ) 


Relative to appellants’ claim: 


IV. The Trial Court's Evaluation Of The Evidence 
Regarding Appellants' Claims Of "Court 
Damage" And "Structural Damage" And Its 
Assessment Of The Damages Awarded Is Sup- 
ported By Substantial Evidence Of Record, And, 
By The Same Token, Is Not So Plainly Contrary 
To The Evidence As To Be samoniues By This 
Court 


The Trial Court's Failure (Or een To As- 
sess Nominal Damages To The Technical 
Trespass (If Any Be Found Here In Fact), Or 
To Award Punitive Damages In The Absence 

Of Malice Or Wantonness (Not Here Established) 
Is Clearly Not ETCROn: cites As Error 
On Appeal - 


Relative to appellee's counterclaim: 


VI. The Trial Court's Award Of Damages To Ap- 
pellee On Account Of Appellants' Hindering The 
Proper Parging Of The Party Wall, Which 
Resulted In Damage To Appellee's Premises 
No. 629, Is Supported By The Evidence And The 
Law, And Should Be Affirmed 


CONCLUSION 


CITATIONS 


Cases: 


Brunthaver v. Talty, 31 App. D.C. 134 (1908) 


McCurdy v. Wheeler, 98 Sree D.C. 263, 235 F. 2d 22 
(1956) . : : 
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COUNTERSTATEMENT OF THE CASE | 


The issues here presented fall largely into two categories: 
(1) whether appellee holds an easement over and across appellants two 
parcels, Lots 808 and 807; and (2) the correctness of the Trial Court's 
evaluation of the evidence relating to the damage to appellants' prem- 
ises No. 627, consequent upon appellee's excavation for and erection of 
the party wall and his new building at No. 629. | 
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As to (2) above, clearly the entire Joint Appendix must be con- 
sulted to enable the Court to catch, insofar as possible, the flavor of the 
evidence in order to ascertain whether the Trial Court's decision was 


within the zone of reasonableness. 


To assist the Court, this Counterstatement of the Case will: 
(a) attempt to set forth objectively and completely the facts of record 
dealing with (1) above, and, in full recognition of the practical difficulty 
in catching the full flavor of the presentation before the Trial Court; 
will (b) set forth an objective framework of fact which will serve pri- 
marily as a subject index to the Joint Appendix; and (c) further contain 
a short subjective summary and evaluation of the testimony of each wit- 


ness. 


Appellee notes that appellants’ Statement of the Case contains 
serious omissions which redound to their apparent advantage, and as a 
result submits that it cannot be relied on in its entirety. 


(a) Relative to the easement. 


In 1800 the owner of original Lot 7 (which embraced, inter alia, 
present Lots 809, '808, and 807, and the "Green" parcel)! deeded out 
the "Red" parcel (deed, Defendant's Exhibit 10, JA 273), granting the 
“Red™ easement at the same time over the remaining portion of original 
Lot 7 that he retained. (See deed, JA 273, lines 19-24). 


On September 13, 1902, one Smith conveyed, and the trustees 
under a deed of trust secured thereon released, the "Green" parcel to 
the Second National Bank for use as an extension to its premises to the 
north, fronting on 7th Street, N. W. (deed, Defendant's Exhibits 11 and 
12, JA 274-275, and JA 275-276, respectively), and in the same instru- 
ment reserved the "Green" easement for the benefit of the owner of 


I For convenience so designated hereafter. The location of each parcel is 
shown graphically on Annex - Map. 
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“that portion of said lot numbered Seven (7) immediately adjoining on 


the South the property conveyed by these presents * * * as a private 
alley way giving access through” the *Red” easement. (See deeds, 
JA 275, lines 20-26, and JA 276, lines 17-33). 


Sometime prior to 1928, original Lot 7 was divided into present 

Lots 809, 808, and 807. : 
| 

In 1928 the then owner of Lot 808, who was at the same time the 
owner of Lot 809, as recited in her deed (Defendant's Exhibit 13, line 
22), granted Lot 808 to appellants’ predecessor in title, reserving the 
"Brown" easement for the benefit of Lot 809 (JA 277, lines 20-22), and 
expressly connecting this up with the "Green" easement | (Ga 277, lines 
16-20). 


Appellant Hyman Zoslow and his father were lessees of No. 629 
from about May 1927 until sometime in 1930 (JA 64, 72), and Hyman 
Zoslow testified that he never used the easement (JA 65+66). This was 
prior to the time that he had any contacts with Nos. 627 or 625. 


Appellants’ deeds to Lots 808 and 807 were introduced into evi- 
dence (Lot 808, deeds in order from 1937 to 1953: Plaintiffs" Exhibit 
9, JA 301-302; Plaintiffs' Exhibit 10, JA 303-304; Plaintiffs’ Exhibit 
11, JA 305-306; Plaintiffs’ Exhibit 2, JA 293-294: and Plaintiffs’ Exhibit 
3, JA 294-295, and Lot 807, deeds in order from 1931 to 1953: Plain- 
tiffs" Exhibit 12, JA 306; Plaintiffs’ Exhibit 1, JA 293; and Plaintiffs' 
Exhibit 3, JA 294-295). 





Two of these deeds to Lot 808 (JA 301-302, and 303-304) recite 
the "Green" easement as part of the property conveyed. The three 
later deeds to Lot 808 (JA 305-306, 293-294, and 294- -295) convey Lot 
808 "subject to a right of way for alley purposes over the North Four 
(4) feet of said land [ Lot 808] ("Brown" easement) for use and benefit 
of parcel adjoining on the West [i.e. Lot 809]." | 
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During the trial substantial testimony was adduced with regard 
to a ladder extending down the east wall of No. 629 into the court of 
No. 627 (Lot 808). (See JA 47, 50-51, 52, 67-68, 72-74, 76-77, 79-80, 
82, 138-141, 173, 174, 175-176, 186, 203-204, 248, and 307). In 1950 
a wooden ladder was replaced by a metal fire ladder by a lessee of 
No. 629 (JA 140). Appellants had complained about this latter con- 
tinually but to no avail (JA 47, 50). It was removed when the lessee 
departed from the premises in 1955. Thereafter, in 1955 appellee 
secured a permit to replace it (JA 203-204). Appellants’ manager at 
first denied he had ever seen anyone other than "our people” use it and 
the easement (JA 47); subsequently on cross examination he admitted 
that fire and building inspectors had used it on occasion (JA 49-50, 51- 
52). Later, on redirect examination, these inspectors were charac- 
terized as “invitees." (JA 61) This ladder was used as a fire exit for 
No. 629, and apparently it was available for No. 631 as well. (JA 174, 
186-187) As the Trial Court found (JA 238), this ladder descended not 
within the "Brown" easement but somewhat to the south thereof. (JA 


75, 80) As the portion of premises No. 629 adjoining the court of No. 


627 and the “Brown” easement was two stories in height without a door 
pierced into the court of No. 627, this ladder was the only practicable 
means by which the easement could be used as a means of rear egress 
from No. 629 into the "Red" easement and E Street. 


In 1958 a new two-story building was constructed by appellee 
Murray on Lot 809, and a door was pierced through the east wall of the 
new building giving access to the "Brown" easement. (JA 48, 265, 270, 
291) 


A gate was placed by witness Kingsbury between the "Brown" 
and "Green" easements in 1928 or sometime thereafter "to keep my 
dogs from getting out." (JA 82-83) Although some testimony was 
introduced to the effect that it was kept locked (JA 83, 69, 75), a custo- 
dian of the gate testified it was left unlocked “practically every day“ 
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(JA 79), but that he usually at least meant to lock it at se (JA 79; 
see also JA 40). 


A trash bin which partially blocked the "Red™ easement was 
destroyed by appellee sometime in 1958. The Trial Court found this 
was tortious and assessed damages therefor (JA 218). Appellant does 
not appear to maintain here that damages for this trash bin are inade- 
quate, and as appellee did not challenge the Trial Court's ROIS: this 
matter is no longer in issue. 

(b) Relative to appellants' "court damage" and strue- 

tural damage™ and appellee's damage as shown in 
his counterclaim. , 

In 1956 appellee Murray was the owner of Lot 809, improved by 
No. 629 which he subsequently razed, and appellants were the owners 
of Lots 808 and 807, improved respectively by No. 627 (a four and one- 
half story brick building) and No. 625 (a three-story brick building) 
(JA 33). All these buildings were of appreciable age. Appellants had 
combined the ground floors of Nos. 627 and 625 and ran a valet and 
shoe repair shop therein. (JA 33, 34, 67) The second floor of No. 627 
was used as an office and other areas were used for storage (JA 33). 
The stairway to the upper floors of both buildings was at the west side 
of No. 627 (JA 33). An antiquated party wall supported both No. 629 
and No. 627. It was used as a bearing wall for No. 629 for the entire 
depth of Lot 809, but No. 627 ran back only about 45 feet from E Street, 
leaving a court behind No. 627, about 30 feet deep. (JA 41-42) This 
court was paved with concrete (JA 40). At the northwest corner of 
premises No. 627, several steps led from the court down into the base- 
ment of No. 627. Between the "Brown" and "Green" easements was a 
gate and several wooden steps leading down into Lot 808 (which is lower 
than Lot 807). (JA 41) | 


On March 23, 1956, appellee Murray obtained a permit to raze 
No. 629 (JA 176), and razing began on about April 5, 1956 (JA 176). 
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As No. 629 was being taken down, pursuant to instructions of Fairbanks, 
a District inspector (JA 176), who testified herein, horizontal channel 
irons, four in number, were inserted against the west side of the party 
wall as it was being exposed. (JA 35-36, 93, 110, 115, 119, 120-121, 
195-171, 193, 211, 224, 225) Due to a misunderstanding of the inspec- 
tor's instructions, the two top channels were chased into the party wall 
for a distance of about two and one-half inches. (JA 176-177) All were 
then tied into the joists of No. 627 with eight inch lag bolts. (JA 115, 
119, 120-121, 177) When Fairbanks discovered that the upper two chan- 
nels were chased into the party wall (which, as a nine inch wall, should 
not have been cut into, JA 195), he ordered that such channel irons be 
dry-packed (JA 177), which was done (JA 177-178). In Fairbanks’ judg- 
ment this made the party wall stronger than it was before the chasing 
(JA 193). 


Appellants claim some structural damage was done to No. 627 as 
a result of the razing of No. 629 (hereinafter called the “first excava- 
tion”), as will appear later. 


Appellee obtained a permit to erect a new building at No. 629 (JA 


178), using the existing party wall as a bearing wall. Before actual con- 
struction was started, Fairbanks and a District official, Vogel, who both 
testified herein, discovered that the party wall was not suitable for use 


as a bearing wall for new construction, as it had been constructed many 
years before, had no footing, and was not of sufficient thickness to 
satisfy present District standards (JA 179). 


Consequently, plans were resubmitted and duly approved on Feb- 
ruary 24, 1958, contemplating a new independent steel frame. (JA 144, 
178, 180) Excavation (called the “second excavation" hereinafter) was 
started on March 5, 1958 (JA 178). 


District officials also condemned and ordered that appellee take 
down the portion of the party wall not used by No. 627 which flanked the 
court (JA 181). This part of the wall was torn down between March 1 
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and March 5, 1958. In taking this wall down, although the court was not 
cut into (JA 181, 195), it "caved in several feet” (JA 195-197). The 
Trial Court found that the excavation was ten to twelve feet deep, and 
extended for a width of three feet into the court (JA 235-236). The Trial 
Court took a view of the premises (JA 88), and its findings are sup- 
ported by the Fairbanks testimony (JA 195). | 


On March 7, 1958, the instant action was filed. In the original 


complaint (JA 4-6) the only damage claimed was that to appellants’ court 
behind No. 627 (hereinafter called “court™ damage). Subsequently, 
amendment of the complaint was twice permitted (JA 21-22 and JA 231) 
to cover damage to the premises Nos. 627 and 625 (hereinafter called 
"structural™ damage) resulting from the first excavation and the second 


excavation and construction of the new premises No. 629. 
| 


At the time of filing the complaint appellants secured a restrain- 
ing order preventing appellee from "trespassing upon, going over, ex- 
cavating of, or otherwise damaging and/or destroying" appellants’ 
property (JA 9). The next day, March 8, 1958, appellee Murray pre- 
sented an affidavit in support of his motion to vacate the restraining 
order, pointing out that "the work which would be enjoined consists of 
back filling and underpinning of the building owned by [ appellants], that 
is to say that portion which is a party wall and in which both [ appellants] 
and [ appellee] have an interest as provided by law. That a delay in this 
would cause damage to the [ appellants] and the [ appellee] “* (JA 11) 

It continued in effect until dissolved by the Trial Court herein incidental 
to his rendition of judgment. Appellant Hyman Zoslow admits that he 
was aware of the effect of this restraining order (JA 54), 


Appellants claim that severe damage was done to the premises 
No. 627 ("structural" damage) and to the court behind No. 627 ("court™ 
damage). Appellee admits that some “court™ damage was done in fact, 
and the only question here is the measure of compensation therefor. 
As to the "structural" damage, appellants claim that it was occasioned 
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by the first excavation, particularly the channeling, and by the second 
excavation, particularly an assertedly improperly performed under- 
pinning of No. 627. The details of appellants’ claims as to the damage 
they suffered will be particularized hereafter under part (c) of this 


Counterstatement of the Case, particularly witness Keller's testimony. 


The Trial Court found liability against appellee for: (1) court 
damage in the amount of $1,000 ("the reasonable cost of restoring this 
areaway to its original condition”); (2) structural damage caused to 
No. 627 during both the first and second excavations, “consisting of 
cracks caused in plaster in the walls and ceiling of 627 and slight dis- 
placement of some of the interior steps of said building” in the amount 
of $950, and no other structural damage to Nos. 627 and 625; and (3) 
destruction of trash bin in the amount of $425. 


It found against appellants for damage from water seepage, 
resulting from appellants’ preventing appellee from parging the east 
side of the new party wall which he erected, or backfilling against such 
wall, or repairing the drains and the court of No. 627, in the amount of 
$600. 


(c) Summary of testimony - Appellants’ witnesses - direct 


1. Ostrower (JA 32-62), the manager of appellants’ business at 
Nos. 627 and 625, was obviously partial to their position. His testimony 
appears exaggerated in their favor in several instances, specifically: 
(a) He stated that the channels were chased in over "eight 
inches, as I understood later™ (JA 36); 


(b) He attributed alleged damage to the stairs in No. 627 to 
the channels (JA 37), obviously beyond his technical qualifications; 


(c) He estimated the size of the trash bin in the "Red" ease- 
ment as 15’ x 10" (JA 40) (in a space 14.98" x 11.5"!); on cross exami- 
nation he modified this, however (JA 56); 
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(a) He stated that the interior stairs of No. 627 had pulled 
away from the wall “about two inches or more” (JA 37). This must be 
compared to the Trial Court's finding (which had taken a view of the 
premises) that "slight displacement of some of the interior steps™ of 
No. 627 had occurred (JA 237; also see JA 93). Trusting in the probity 
and honesty of the Trial Court (which no one appears to question here 
in any way), this finding throws doubt generally on Ostrower's reliabil- 
ity as a witness, including his colored recitation of the allegedly 
serious structural damage to No. 627 (JA 37-38), including the graphic 





and alarming portrayal of the west wall of No. 627 "keelf ing] over™ 
and the “bulge.” | 


(e) He denied that other than “our people" had used the ease- 


ment (JA 47). Subsequently on cross examination he admitted that he 
had seen fire and building inspectors using it (JA 49-50, 51- 52), but on 
redirect he knowingly characterized these persons as "invitees (JA 
61), from appellants’ point of view, a most apt characterization; and 


(f) He stated that No. 627 was painted by appellants’ em- 
ployees two months prior to the first excavation (JA 37, 57), thus en- 
abling easy identification of new cracks. However, he also states that 
it was “newly plastered” after (sic ') the first excavation (JA 35), thus 
enabling easy identification of newer cracks. | 


2. Appellant Hyman Zoslow (JA 62-77) testified he put up the 
gate "in order to keep our rear clean and private" (JA 67). He also 
testified that he "[a]lways kept it locked * * * for safety reasons * * * 
for our own private use” (JA 69). In both instances, subsequent wit- 
nesses for appellants differed with him. (See JA 82-83, and 78-79) 


Zoslow testified at some length about the enormity of the damage 
to No. 627. (See for example JA 71, "it is a wonder the wall doesn't 





come apart. It has been stretching continually.") In this regard, what 
was So obvious to Zoslow appears not to have been obvious to the eyes 
of the Trial Court, which, as noted, took a view of the premises. 
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3. Witness Smith (JA 77-82), an employee of Zoslow for some 
14 or 15 years, testified that the occupants of No. 629 used the trash 
bin located in the "Red" easement, but that they carried their trash in 
front of Nos. 627 and 625 and through the alley off E Street, approach- 
ing the "Red" easement from the east. This is not surprising in view 
of the narrowness of the easement, its elbow turns, and its restricted 
height in the "Green" easement area where it is covered over, all 


hindering easy access with a load of trash. 


Smith also testified as to the gate: "[s]ometimes I kept it locked, 
sometimes open." (JA 78-79). 


4. Witness! Kingsbury (JA 82-83), a former shoe shine boy and 
janitor at the premises, testified that he put up the gate to keep his two 
dogs from getting out. 


5. Witness Keller's testimony (JA 84-134) is the bedrock of ap- 
pellants’ claim here, and consequently it must be examined with care. 
As a professional man, an expert, and one whose testimony appears 
motivated only by his seemingly modest fee (JA 100, and Defendant's 
Exhibit 6, JA 270), his testimony is entitled to more weight than that of 


Zoslow or Ostrower. 


Keller first inspected the premises here involved on April 17, 
1958 (JA 87). He was not present during any time when work was in 
progress, however (JA 102). On April 18, 1958, he wrote a letter to the 
appropriate District officials (Defendant's Exhibit 2, JA 255-256) indi- 
cating that certain structural damage had been done to No. 627, result- 


ing in his judgment from (a) the first excavation, and (b) the second 


excavation undermining the foundations of No. 627 without satisfactory 
substituted underpinning. Apparently on April 18, 1958, two District 
inspectors, Vogel and Fairbanks, the former in answer to Keller's 
request, met Keller at the site (JA 87). Thereafter, on April 23, 1958, 
the District answered Keller's letter (Defendant's Exhibit 3, JA 257- 
259), indicating therein at the least that appellant Hyman Zoslow was 
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not cooperating with the District in their efforts to protect his property 
at No. 627. An argumentative letter in reply to the District officials, 
dated May 5, 1958, followed (Defendant's Exhibit 4, JA 259-263). These 
letters are interesting because as contemporaneous expressions and to 
some extent self-serving assertions they bear on credibility and weight 
of subsequent evidence. Thereafter, on May 29, 1958, Keller submitted 
his report to appellants (Defendant's Exhibit 5, JA 263-270, hereinafter 
called Report). This Report should be considered in conjunction with 
Keller's testimony particularizing the alleged structural damage to 

No. 627 (JA 87-89). | 


Keller attributes this structural damage to: (a) the razing and 
channeling (Report, JA 269), and (b) the allegedly improper underpin- 
ning (Report, JA 269). However, in his opinion, the underpinning was 
probably the main cause (JA 107, 111, 114). 


The underpinning was discussed at Joint Appendix 89-92. Keller 


indicated flatly that, according to the Code, underpinning could not be 
done in greater than four foot sections (JA 90). Later he backed down 
(JA 101-102, 105). He also indicated flatly that the underpinning here 
was not done in four foot sections (JA 90, 103), but that "[t]o the best 

of my knowledge it was done in eight foot sections" (JA 90, 103). As will 
appear, another witness with better opportunity to know than Keller 
stated the underpinning was done in four foot sections. _ 


Keller indicated a "danger point" in the party wall at the north- 
west corner of No. 627 where a substantial load was carried (JA 90- 
91, 131), and he gave as his opinion that certain cracks referred to 
before arose from insufficient underpinning there. (JA 92, 131-132, 
133-134) He indicated that, if he had been charged with the job, he 
would have resorted to lagging the bank with H-beams (JA 95, see also 
JA 117). | 


The razing and channelling was discussed at Joint Appendix 93- 
94. Keller stated that the chasing of the channels into the party wall 
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"destroyed the structural value of the wall” (JA 93, 110, 111). He also 
indicated that three channels were involved in all (JA 93), and that he 
had no evidence that they were tied into the floor joists of No. 627 (JA 
94, 115, 118, 123). On both points later witnesses, with better oppor- 
tunity to know, disputed him. Keller indicated that if he had done the job, 
he would have inserted channels on both sides of the party wall, bolted 
them together, and then bolted them to the floor joists of No. 627 (JA 
93). Of course, such a course of action must be predicated on amicable 
relations between both property owners, unfortunately not the case here. 


Keller also briefly adverted to dampness due to appellee's alleged 
failure to parge the exposed side of the party wall (JA 94). 


Kelier on cross examination indicated that he had not considered 
the possible effect of a compressor in the basement of No. 627 as a 
cause of the cracks in No. 627 and other damage, and he indicated that 
"it probably would be a good point" (JA 108; see also JA 115). 


In answer to a question by appellants’ counsel: ''* * * [ W]hat is 


necessary now to put that party wall in condition that it will not be 
dangerous and that it will be usable and serviceable to" No. 627? (JA 
95, emphasis added), Keller answered: '* * * [T]hat wall could not be 
put back into condition without running an independent structural steel 
frame for the entire height." (JA 95-96, emphasis added) On this basis 
Keller then sought to put the damages into money. (See JA 96-99; also 
Plaintiffs’ Exhibit 18, JA 311-314) Backfilling the court along, accord- 
ing to him, would cost "between five and six thousand dollars" (JA 99; 
see also JA 123-126, 225, as to the cost of repair of the court). 


6. Witness Davis (JA 134-137), a real estate broker, builder, 
manager, and former District building inspector, testified to the monthly 
fair commercial rental value of the entire premises Nos. 627 and 625, 
predicated on necessary removal during Keller's structural rebuilding. 
In this connection certain District certificates of occupancy covering 
Nos. 627 and 625 show that only use of the first floor as a shoe repair 
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shop is authorized. (Defendant's Exhibits 19 (JA 287-288), 20 (JA 284- 
285 and 285a), and 22 (JA 287-288) ) A certificate covering the upper 
floors of No. 627, dated 1933, authorized their use as a lodging house 
(Defendant's Exhibit 21, JA 286, 297). | 
7. Witness Rosenberg (JA 137-141) is the carpenter who put up 
the 1950-1955 metal fire ladder already referred to, replacing a 
wooden ladder there in 1950 (JA 140). Although he is appellants’ wit- 


ness, his testimony is somewhat damaging to appellants’ position. 


8. Witness Vogel (JA 142-152) was, at the time in question, the 
structural engineer in the Engineering Branch of the District Depart- 
ment of Licenses and Inspections. In this capacity he approved the 
plans for appellee Murray's first proposed building at No. 629, which 
contemplated using the party wall as a bearing wall. (J A 142-143) 

On discovering on about February 25, 1958 (JA 144), that is, before 

the second excavation, that this party wall was "of insufficient struc- 
tural capacity to support the proposed construction" (JA 143) and was 
fissured with external "vertical cracks crossing through the brick 
courses in several places" (JA 114), as well as internal teracks 
around the stair * * * between the second and third floors, and also 
between the third and fourth floors" (JA 144), he recommended that 
new plans for the new building at No. 629 be submitted, envisioning a 
separate structural frame. They were so prepared and approved by 
the witness on February 28, 1958 (JA 143, 144). Later he inspected 
No. 627 during the construction of No. 629, probably in late April, 1958 
(JA 149). At such time he found "cracks around the stair well" (JA 
145), and "other cracks" (JA 146). He testified further that some of 
this at any event was a "new condition, a relatively new condition. How 
old that condition would be, I don't know," and that these “conditions 
were worse [ than during the prior visit]." (JA 146). : 
Vogel also testified that "we prefer to have the width [ of under- 


pinning] not more than four feet" and that the underpinning here involved 
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"possibly * * * was over four feet.” (JA 146, emphasis added) He also 


indicated that "[ T]here was a requirement here for additional under- 


pinning that was later revealed.” (JA 146, emphasis added) 


9. Witness Keane (JA 152), an officer of the Second National 
Bank, indicated that the bank structure, built in 1910, goes back to an 


alley in the rear (i.e., the "Green" and "Red" easements). 


With this appellants completed their direct case. 


Appellee's witnesses - direct 


1. Witness Dyson (JA 159-171), the workman who did the chan- 
neling on the west side of the party wall, indicated that the channels 
were 2-1/2"x6" (JA 164), that four in all were used, the top two being 
chased into the west side of the party wall (JA 161), and that all were 
bolted to the floor joists of No. 627 with eight inch lag bolts (JA 160, 
161). He also indicated that Fairbanks, a District inspector, was 
present intermittently while this work was being done (JA 162, 169, 
170). Dyson also indicated that he was admitted into No. 627 at least 
twice to determine the location of the floor joists therein (JA 164, 169). 
This latter point was elucidated at some length on cross examination 
(JA 164-168). 


2. Witness Lewis (JA 171-175), a District inspector, testified 
that at some time after 1948 he inspected both Nos. 631 and 629 and 
used the easement for that purpose (JA 173). He also indicated that the 
roof of No. 629 and the ladder with the easement was held out as an 
alternate fire exit for No. 631 (JA 174). 


3. Witness Fairbanks (JA 175-204), a District inspector who has 
been referred to hereinbefore, played a key role in the situation here. 
He was charged with inspecting the work done on No. 629 (JA 175), 
made in all from 20 to 25 inspections thereat (JA 178, 201), and had a 
continuing opportunity to apprize himself of the situation. 
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He indicated that the razing of No. 629 was done properly (JA 


176), except that two of the channels ordered by him to be used (instead 
of anchor plates to protect the party wall) were chased into the party 
wall (JA 176-177, 193), He indicated that the channeling was otherwise 
done properly (JA 177), and that the error of the chasing into the party 
wall was repaired by dry-packing such channels (JA 177-178, 193), 
which made the wall stronger than before (JA 193). Lag bolts were 
tied through the channels into the floor joists of No. 627 (JA 192), and 
he tested each bolt (JA 193). On April 23, 1956, the razing was 20 per- 
cent completed, and shortly thereafter was entirely completed (JA 178). 


Excavation for the new premises No. 629 started on March 5, 
1958 (JA 178). On discovering that the party wall was not Suitable for 
use as a bearing wall for the new structure as appellee envisioned (JA 
179), the portion thereof adjoining the court and not used as a bearing 
wall for No. 627 was condemned and taken down (JA 181), and new 
plans for No. 629 were drawn looking to erection of a new steel frame 
(JA 180), independent of the party wall supporting No. 627 (JA 180). In 
taking down the part of the party wall adjoining the court of No. 627, 
the court itself was not cut into. The western portion of this court, 
including the stairs from the court into the basement of No. 627, merely 
crumbled away (JA 181, 195). i 


Inasmuch as appellee was going to excavate at No. 629 to about 
30 inches below the level of the bottom of the party wall (JA 200), ap- 
pellee had to underpin the portion of that wall which was a bearing wall 
for No. 627, and Fairbanks so ordered (JA 182). Until such time as 
the underpinning was completed, Fairbanks instructed appellee not to 
disturb certain dirt which gave support to the party wall (JA 182-183). 
This instruction was adhered to (JA 183). Also a corner of ragged 
brick was to be left undisturbed until the underpinning footings were in 
(JA 184, 196). This instruction was also adhered to (JA 184). 
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About this time Fairbanks testifies he was denied admittance to 
No. 627 by Mr. Ostrower when he sought to establish whether footings 
were "underneath that wall back there" (JA 184, 196-197). (Subse- 
quently Zoslow denied that he forbade Fairbanks entrance, as will 
appear, JA 228). ‘As a result of being denied entrance, Fairbanks was 
compelled to probe from the west side of the party wall, using a bull- 
dozer to drive a probing chisel bar into the earth bank to discover 
whether footings existed and what angle they bore to the vertical (JA 
184-185, 198). The result appears somewhat obscure on this record, 
but apparently Fairbanks had assured himself that appropriate footings 
existed. Thereafter underpinning was undertaken, on Fairbanks’ in- 
structions in four foot lengths (JA 119, 203), and the job done was up to 
the standard in the District (JA 184; see also 200-203). It took about 
one month to complete (JA 183). Then the entire party wall remaining 
to support No. 627 was underpinned (JA 199). 


Zoslow made complaints to Fairbanks from time to time (JA 202), 
and Fairbanks visited No. 627 to investigate the complaints until he was 
forbidden to do so (JA 202). His observations on the damage he ob- 
served clearly minimized appellants' extravagant claims here. (See 
JA 202) 


4. Witness Hubbard (JA 204-205), a construction superintendent 
who worked on this job, indicated that to put the court of No. 627 into 
the condition it was prior to appellee's work on No. 629 would have 
cost $374.10 (JA 204). This figure is involved later in appellee's testi- 
mony, as the basis upon which he indicated he would either do the 
restoration himself or give them that sum (JA 214). 


5. Witness Gongwer (JA 205-211), a consulting structural engi- 
neer, inspected No. 627 on July 8, 1958 (JA 205). He found certain 
separation of the stairs from the walls of No. 627 with the "appearance 
of long standing" (JA 206), as well as some cracks in the walls of the 


upper stories (JA 206). He also saw a "sizeable compressor" in opera- 
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tion in the basement which "produced appreciable vibration * * * notice- 
able in the first floor of the building” (JA 206-207). Appellants here 
claim that Gongwer's inspection was only "superficial and by visual 





observation" (Appellants’ Brief, at 48). Granting that it was "visual 
observation," the Court is respectfully referred to Gongwer's testimony 
for the correctness of appellants’ characterization. Note must however 
be made that at the time of Gongwer's inspection, the new premises 

No. 629 had been completed, thus in some measure inhibiting a close 
inspection of the footings and underpinning of the party wall upon which 
No. 629 had been built. | 


6. Witness Pfeifle (JA 211-213), general superintendent for ap- 
pellee's contractor, indicated that, after taking down the rear portion 
of the party wall flanking the court, a polyethylene cover was put on the 
bank. He also indicated that the contractor would have backfilled against 
the new party wall on the east side, a two day operation, but that the 
restraining order prevented this being done (JA 212). : 


7. Appellee Murray then testified (JA 213-220). He read into the 
record a letter from appellants, dated July 6, 1956, demanding that 
appellee "repair or adjust within seven days the damage * **" (JA 
213-214). He also indicated that he had determined that $374.10 was 
the reasonable cost of restoring the court, and that he offered to do the 
job himself or to pay appellants that sum (JA 214). However, this offer 
was declined (JA 214). 


Murray indicated that the restraining order ae, his parging 
the east side of the party wall he erected, with subsequent moisture 
damage (JA 214-215), and he submitted various figures and estimates 
of the damage (JA 216-217). | 


He indicated that he had purchased No. 631 on January 8, 1954, 
and settlement therefor occurred on July 5, 1955 (JA 218). 
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He also indicated that he had ordered removal of the trash bin be- 
cause it was partly blocking the "Red™ easement and to that extent 
violated District requirements as to fire exits (JA 218-219). 


Appellants' witnesses - rebuttal 


1. Witness Keller returned for rebuttal (JA 221-227). He indicated 
that he "hardly think[ s that] the vibration from that compressor [ hitherto 
referred to] would have affected the [ west] wall [of No. 627] as long as 
the two basements [of Nos. 629 and 627] were on the same level" (em- 
phasis added), whereas after the razing of No. 629 and the consequent 
lowering of the basement floor of No. 629, it might have contributed some- 
what (JA 223). He was unaware that the basement of the old premises 
No. 629 was lower than that of No. 627 (JA 227; see appellee Murray in 
surrebuttal, JA 228). He also indicated that he inspected the inside of 
No. 629, that it was damp (JA 223), and that such dampness "could be 
caused by [the] drain tile [in the yard of No. 627, blocked during the 


first or second excavation] not taking the water off." (JA 224) He also 


indicated that his record of a prior inspection showed that three (sic) 
channels were chased into the party wall (JA 224), and that he concludes 
as a result of an inspection in‘which he tore up a part of the floor of No. 
627 that "there are no lag bolts in the floor joists" of No. 627 (JA 225). 


2. Appellant Zoslow (JA 227-228) in rebuttal testified that he had 
not given appellee’s witness Dyson, who did the channeling, permission 
to come on No. 627, nor did he remember his coming thereon (JA 228). 
He also indicated that he had never refused District inspector Fairbanks 
permission to come on No. 627 (JA 228). 


Appellee's witness - surrebuttal 
1. Appellee Murray (JA 228), as indicated above, indicated that 
the basement of old premises No. 629 was from seven to eight feet below 
the sidewalk. 
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STATEMENT OF POINTS 


| 
1. Appellee holds a valid and subsisting easement over those 
portions of appellants’ Lots 808 and 807 termed herein the "Brown" and 


"Red" easements. 


2. The Trial Court's findings insofar as they award appellants 
damages to compensate them for injury to their structure, No. 627, and 





the court in rear thereof, and deny additional damages, are ample and 
adequate, and are supported by substantial evidence of record. 


3. The Trial Court's findings insofar as they award appellee 
damages to compensate him for injury to his structure, No. 629, result- 
ing from appellants’ abuse of process in obtaining a restraining order 
preventing his proper parging of appellants' side of a newly constructed 
party wall, which he would have done had he not been restrained, is sup- 
ported by substantial evidence of record. | 


SUMMARY OF ARGUMENT 

Relative to the easement: 

I | 

| 
Appellant holds an easement over appellants' Lot 808 ("Brown" 

easement) and over appellants' Lot 807 (""Red" easement ), connected 
up by an easement over the "Green" easement, which latter easement 
is enjoyed in common with appellants. 


I | 
The easement was not extinguished by nonuser by appellee or by 
his predecessors in title, nor by any prescriptive barring of such ease- 


ment by appellants and their predecessors in title. 


Til 


The easement has not been extinguished by overburdening. 





Relative to appellants’ claim: 
IV 


The Trial Court's evaulation of the evidence regarding appellants’ 
claims of "court damage" and "structural damage" and its assessment 
of the damages awarded is supported by substantial evidence of record, 
and, by the same token, is not so plainly contrary to the evidence as to 
be rejected by this Court. 


V 
The Trial Court's failure (or refusal) to assess nominal damages 
to the technical trespass (if any be found here in fact), or to award 
punitive damages in the absence of malice or wantonness (not here 
established) is clearly not properly assignable as error on appeal. 


Relative to appellee's counterclaim: 


VI 
The Trial Court's award of damages to appellee on account of 
appellants’ hindering the proper parging of the party wall, which resulted 
in damage to appellee's premises No. 629,is supported by the evidence 
and the law and should be affirmed. 


ARGUMENT 
Relative to the easement: 


I. APPELLANT HOLDS AN EASEMENT OVER APPELLANTS' 
LOT 808 ("BROWN" EASEMENT) AND OVER APPELLANTS' 
LOT 807 ("RED" EASEMENT), CONNECTED UP BY AN 
EASEMENT OVER THE "GREEN" EASEMENT, WHICH 
LATTER EASEMENT IS ENJOYED IN COMMON WITH 
APPELLANTS. 


A. Appellants have no sufficient interest in the 
dominant estate ("'Green" parcel) over which 
the "Green" easement runs, to challenge ap- 


peliee’s claim of title thereto. 


Appellants’ challenge to appellee's claim of title to the easement 
rests on an alleged imperfection in the "Green" easement, specifically 
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| 

in that the deeds creating such easement by reservation assertedly 
created it solely for Lot 808 as the dominant estate and not also for 

Lot 809. Appellee will answer this argument in due course, but at this 
juncture contends that appellants hold no sufficient interest in the 
"Green" parcel to justify their straw-grasping attack on appellee's 
claim to use the "Green" easement. Appellants clearly hold no right, 
title, or interest in the "Green" parcel other than their nonexclusive 
right to its use. They do not maintain that their claim to use this ease- 
ment is superior to and supersedes appellee's similar claim. In fact 


they claim under the same deed that appellee does. 


| 
Appellants are in effect trying to defeat appellee's claim of title 
by setting up an assertedly better title in someone else not a party 
hereto or contesting appellee's claim - the Second National Bank. 
: 
B. Assuming however, arguendo, that appellants 


can contest appellee's title or claim to use the 
"Green" easement, then appellee has made out 


a prima facie valid title thereto. ! 


Appellants assert that the deeds covering the "Green" parcel 
(Defendant's Exhibits 11 and 12, JA 274-275 and JA 275-276) reserved 


the "Green" easement for the benefit of present Lot 808 only. The 


operative words in question are as follows: 


"* * * with the perpetual right of way nerehye re- 
served to the owner of that portion of said lot 
numbered Seven (7) immediately adjoining on the 
South the property conveyed by these presents 
[the "Green' parcel] * * *." (emphasis added) 


Inasmuch as Lot 809 in fact adjoins the "Green" parcel on the south at 
the southwest corner of the ''Green" parcel, Lot 809 was intended as the 
dominant estate along with Lot 808, and the "Green" easement was in- 
tended to be appurtenant thereto. 


SS 

JA 275, lines 20-26, and JA 276, lines 27-33. The actaak ion is from 
the first deed; the second omits the words "numbered Seven (7)" but the remain- 
ing words "said lot" indicate that original Lot 7 was meant thereby. 
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However, assuming the contrary arguendo, the 1928 deed (Defend- 


ant’s Exhibit 13, JA 227-278) in creating the "Brown" easement for the 
express benefit of No. 809 clearly tied its exercise to use of the "Green" 
and Red” easements. Prior to 1950 a ladder descended from the east 
wall of No. 629 and the easement was held out as a fire exit.. (Appel- 
lant Zoslow's asserted negation of the easement during the time he was 
a mere tenant in No. 629, that is from 1927 till 1930, does not 
carry much weight since: (a) it is self serving, (b) he was a 
mere tenant and his observation runs counter to the intent of his land- 
lord, the grantor in the 1928 deed, and (c) even if true, from 1930 after 
he quit the premises to the present, still leaves sufficient time for ap- 
pellee’s claim to the easement to be perfected by prescription.) Thus, 
although the quantum of the use of the easement was not very great, 
i.e., as only a fire exit, and the necessity for such actual use did not 
apparently present itself, the holding out or claim to such use was 
apparent and clear, and Second National Bank apparently acquiesced. 

If this Court were permitted to take a view of the premises as did the 
Trial Court, it would be clear that the Second National Bank really does 
not care or concern itself with the use made of the "Green" easement, 
as it is completely walled off and independent of the Second National 
Bank building. Further, the Bank is aware of this instant dispute, one 
of its officers having testified herein (JA 152). 


I. THE EASEMENT WAS NOT EXTINGUISHED BY NONUSER 
BY APPELLEE OR BY HIS PREDECESSORS IN TITLE, 
NOT BY ANY PRESCRIPTIVE BARRING OF SUCH EASE- 
MENT BY APPELLANTS AND THEIR PREDECESSORS 
IN TITLE. 
Clearly an easement created by deed cannot be extinguished by 
nonuser. Brunthaver v. Talty, 31 App. D.C. 134 (1908). All easements 


involved here were so created. 


At any event here the easements duly created by deed were used 
in fact. The ladder existing in 1950, that standing from 1950 till 1955, and 
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appellee's construction of a door in the new premises No. 629 show a 
definite user. That the 1950 - 1955 fire ladder apparently was not with- 
in the "Brown" easement would not negate the user, but perhaps might 
enlarge the actual easement by prescription. | 


The gate between the "Brown" and the "Green" easements was of 
itself insufficient to set up prescription against the easement. Presum- 
ably it was permissive, but at any event, in view of the holding out by 
No. 629 of the easement as a fire exit, and the apparent absence of a 
need to use such fire exit, a conflict between the owner of Lot 809 and 
the custodian of the gate could not be foreseen. Further, the gate ap- 
pears to be in such a physical location that it may have been "hidden" 
to the owner of Lot 809. That is, the physical blocking found on this 
record does not appear as a factual matter sufficiently obvious and 
notorious to put those who rely on the use of the easement on notice that 
their claim to the easement isin jeopardy. Finally, whether the gate 
was kept locked or not is in dispute, but factually found against appellants. 


Of considerable weight to support the conclusion that appellants 
did not extinguish the easement by prescriptive blocking is the recita- 
tion in several of their own deeds to Lot 808 that it is subj ect to a right 
of way over the "Brown" easement for the benefit of Lot 809. (deeds, 
JA 305-306, 293-294, 294-295). While the rule in McCurdy v. Wheeler, 
98 App. D.C. 263, 235 F. 2d 22 (1956), clearly establishes that the mere 
recitation of an easement (which there had been previously extinguished 
by prescription) in a deed covering the servient estate does not work a 
revitalization of such extinguished easement, the recitations of the ease- 
ment here are not urged to have that effect. Such recitations here show 
that appellants recognized and admitted the existence of the easement, 
and that such recognition in their chain of title is somewhat at odds with 
the claim now made by them that they have destroyed the "Brown" ease- 
ment by prescriptive blocking. ! 
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Il. THE EASEMENT HAS NOT BEEN EXTINGUISHED BY 
OVERBURDENING. 


Appellant raised the question whether the easement had been ex- 
tinguished by the "annexation" of No. 629 to No. 631 and the consequent 
claimed overburdening of the easement. (JA 187-190, 192) Thus the 
issue was before the Trial Court, which resolved it against appellants, 
although such issue was not tendered by the pleadings or pretrial order 


herein. 


Appellants‘ theory apparently is that the new premises No. 629 
are an annex to No. 631 in the sense that the two are now a single build- 
ing, and visions are conjured up of an enormous intended future burden- 
ing of the easement. However, the Trial Court took a view of the 
premises, no issue was presented by pleadings or pretrial order, little 
or no proof of such prospective overburdening was introduced, and the 
record herein establishes that, although on cross examination witness 
Fairbanks was not able to differentiate No. 631 from No. 629 at Joint 
Appendix 191, nevertheless, at Joint Appendix 192, he was sure they 


were two completely independent buildings "[a]s far as I can recollect." 


Relative to appeliants' claim: 


IV. THE TRIAL COURT'S EVALUATION OF THE EVIDENCE 
REGARDING APPELLANTS' CLAIMS OF "COURT DAMAGE" 
AND "STRUCTURAL DAMAGE" AND ITS ASSESSMENT OF 
THE DAMAGES AWARDED IS SUPPORTED BY SUBSTANTIAL 
EVIDENCE OF RECORD, AND, BY THE SAME TOKEN, IS 
NOT SO PLAINLY CCN TRARY TO THE EVIDENCE AS TO BE 
REJECTED BY THIS COURT. 

Little reference need be made to the unique responsibility and 
opportunity of a Trial Court sitting without a jury to evaluate the evi- 
dence and the credibility of witnesses, and to arrive at its conclusions 
based on the record as a whole. Fot that reason this Court has con- 
sistently held that findings of a Trial Court, based upon credible testi- 


mony, cannot be disturbed on appeal. In addition to the evidence adduced 
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at trial, the Trial Court here had the benefit of a view of the premises 
| 
in question, the great value of which in a case such as this should not 


be minimized. 


Appellee concedes that some court damage and some structural 
damage was done here; however, he contends that damage of the latter 
category attributable to the work done at No. 629 is of very slight 
significance. Thus the only question here is how much damage of each 
category is attributable to the work on No. 629 and is compensable. 

As noted, the Trial Court found $1,000 for the former and $950 for the 
latter. | 


The former, the court damage, appears so clearly supportable 
that only brief mention need be made of it here. The Trial Court ques- 
tioned witness Keller closely on his estimate with regard thereto. (JA 
123-126, 225-226). In addition, appellee submitted his estimate of 
$374.10 for this job (JA 204, 214). 


As to the latter, the structural damage, any re was resolved 
by the finding of the Trial Court. Zoslow's and Ostrower's claims of 
damage appear not only grossly exaggerated, but highly improbable in 
view of the uninterrupted continuance to this day of the business con- 
ducted in appellants’ premises. Witness Keller spoke in detail and with 
attempted authority. However, in view of the small amount of the 
damages awarded for this item, as compared with those asked, the 
Trial Court obviously discounted his testimony to a large extent. Ap- 
pellants' claim that the Court did this without any countervailing testi- 
mony of weight (Appellants’ Brief, at 48) is factually rebutted by the 
testimony of the witnesses Gongwer and Fairbanks. In fact, witness 
Gongwer, who inspected No. 627 after Keller, was of the opinion that 
the two main elements of structural damage, the cracks and the separ- 
ation of the stairs from the walls, were of long standing. (JA 206) 


Keller's facts appear somewhat at variance with those of persons 


in a better position than he to know the facts. His assertion of three 
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channels chased into the party wall, his assertion that the channels 
were not lagged into the joists, and his assertion that the underpinning 
was done in eight foot sections all appear contrary to the facts of rec- 
ord as adduced by others, and throw some doubt on his overall value as 


a witness. 


Although appellee did not appeal from this award of damages and 


thus cannot maintain here that it is too much or that whatever struc- 
tural damages that did in fact occur would not have occurred if appel- 
lants had not hampered appellee from obtaining intelligence as to the 


nature of the party wall and from working at it from both sides, thus, 
while disagreeing in principle with the award, appellee submits that the 
actual assessment of $950 is not so arbitrary, capricious, or unsup- 
ported by the evidence as to be vulnerable on this appeal. 


V. THE TRIAL COURT'S FAILURE (OR REFUSAL) TO ASSESS 
NOMINAL DAMAGES TO THE TECHNICAL TRESPASS (IF 
ANY BE FOUND HERE IN FACT), OR TO AWARD PUNITIVE 
DAMAGES IN THE ABSENCE OF MALICE OR WANTONNESS 
(NOT HERE ESTABLISHED) IS CLEARLY NOT PROPERLY 
ASSIGNABLE AS ERROR ON APPEAL. 

Appellants claim that the Trial Court erred in not assigning 
damages to the technical "trespass" which they assert was shown here. 
Clearly appellee while enjoying his easement was no trespasser. If he 
was a trespasser when he demolished the trash bin under a claim of 
right, the damages therefor appear adequate therefor, and appellee 
controverts appellants’ asserted right to have a portion of that amount 
specifically assigned to nominal damages. Appellee's taking down of 
the rear portion of the party wall was clearly permissive because of 
the status of the wall, and the record herein indicates clearly that the 
court was not "cut into, " it merely crumbled down when the wall was 


removed. (JA 181, 195-197) 


Appellants’ claim that punitive damages are due them and that 
the Trial Court erred in not awarding them punitive damages is without 
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merit. Clearly punitive damages, as well as being in the sound dis- 
cretion of the Trial Court, are not assessable in the absence of some 


element of malice. Such conduct, on appellee's part, is utterly lacking. 
| 


Relative to appellee's counterclaim: 


VI. THE TRIAL COURT'S AWARD OF DAMAGES TO APPELLEE 

ON ACCOUNT OF APPELLANTS' HINDERING THE PROPER 

PARGING OF THE PARTY WALL, WHICH RESULTED IN 

DAMAGE TO APPELLEE'S PREMISES NO. 629,IS SUPPORTED 

BY THE EVIDENCE AND THE LAW, AND SHOULD BE AFFIRMED. 

Appellants' assertion that appellee should not be allowed recovery 

on his counterclaim does not appear to challenge the principle of allow- 
ing recovery for actual damage resulting from an abuse of process, but 
rather to question the factual element of causation here. Appellants say 
that the “injunction did not prevent the appellee from parging his walls, 
but the Court held that unless the appellee could go on appellants’ prop- 
erty to do so, it would be expensive, sacrificing the appellants’ right in 
favor of appellee's." (Appellants' Brief, at 50) They state correctly 
that the party wall had not yet been built. Presumably what they are 
driving at is that the parging could have been applied to each brick in 
the party wall as that wall was being built. But Keller, appellants’ wit- 
ness, stated clearly that ''The parging should be done, the whole wall 
at one time."' (JA 117) Further he stated that "the only decent way to 
parge a wall is from the outside." (JA 118) The essence of a party 
wall is that it straddles a boundary line, and that once up, the other 
side cannot be protected against the elements without entering on the 
adjoining premises. In the absence of the restraining order, appellee 
would have been able to and would have parged the wall, and all indica- 
tions are that the damage to No. 629 would not have occurred. As a 


result, appellee's recovery of damages on his counterclaim is proper. 


| 


| 
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CONCLUSION 


For the foregoing reasons, the judgment of the District Court 


should be affirmed. 
Respectfully submitted, 


H. MAX AMMERMAN 
FREDERICK W. GREY LESLIE 


Investment Building 
Washington 5, D. C. 


Attorneys for Appellee 
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